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3. 3g05(300L 3MbRNE9b30smYMmbal 360d3bgmmdals
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39005300 g81dbgds 360b(303L, MM3 Immo33M 398930l gxgd@Ha bgmdgbymds dgndmyg-
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47 Govori Z., Confidentiality under the ICC Mediation Rules compared to the LCIA Mediation Rules, International Hellenic

University, 2016, 7.

Nadja M. A., International and Comparative Mediation: Legal Perspectives, “Kluwer Law International”, 2009, 249.

Govori Z., Confidentiality under the ICC Mediation Rules compared to the LCIA Mediation Rules, International Hellenic

University, 2016, 7.

Freedman Lawrence R., Prigoff Michael L., Confidentiality in Mediation: The Need for Protection, Journal of Dispute

Resolution, Vol. 2, Issue 1, 1986, 37-38.

SU' Boulle L., Nesic M., Mediation. Principles, Process, Practice. London et al.: Butterworths, 2001, 296-297; Stipanowich T.,
Why Businesses Need Mediation, Legal Studies Research Paper Series, 2004, 14.

2 Rausch M., The Uniform Mediation Act, Ohio State Journal Dispute Resolution, Vol. 18, No.2, 2003, 608.

48
49

50

15



530bmob, 3MbygnEgbznsmy@mmds bgmb Mbymdl 0bym@mdsznnl go(zzmabs s dbamggdol og@ o0y
dmbobomgmdsl 3gns(oals 36(0(33[)80.53

0496 30dm3nbamyg, 3mbgnwgbnsmummdal 3Mnb(3n3n nb393L 3gmas(znal 3Gm(3gLo-
Lodn IbsMmgms bmdsb. babagmbmme 3603369mm35605 dgns(z0ab B3M3sGgdabogal 3mb-
R0©76303mYMmdab 3(330L memEaba. ol Sbomobgdlb 3geasznal dmbabomggdal mos s gme-
b3 gem ggnoqimgb,&‘ 306500056 3bofMggdds 03096, MM3 omo 3mIMbogo3ns s godbgmoamo nbgm-
3s(300 3mMbx0Egb(30smuFo ggo(ﬂﬁgbo.ss 0dmgbow, gb dbamgmes dgosbbdgdolb dombgzobomgol madbad-
369mm3o69Lbn Babadommdss.

3.2. LydsAOMN36MBab (33

dbsMgos dndsMma LadsMmans3bmdalb (335 LagoMmgdl 3mbroybnsmu@mdab. dogsmo-
05, Ldbsdsmmm 3Mm(39Lgddo sMLdYMm a5M36G0 AL ogabgdl s3M3IsG0, 333mayqbgds 33039~
dmmgdgdo s 3Mm3gEmmo bgbgda, obobo 3o bsgmagdowss 36n03365mmgaba 3gns3nnbmgal. do-
omdbognmgdol gobbmmz09mgdals Mswogogmo LobEgdobasb aobbbgseggdom, dgoosznal MmL
dboMggdo s656M3mMgd9b dmedams 3gdgdl 03 dmemmenbol gofgdy, Hm3 abobo dmag0sbgdoc 0gbgdnsb
dgdmgamo. 53 MHmb g969M0Mgdamo nbgm@mds300b dgdmgan asdmygbgds dgodmgds Lobasbm aymb,
35bbs 3mMgdom 85306, o gMo dbamgh Mgmm dg@n godmamagds og3b, 3oy Jgmegb. s3gbs,
09) bd3gENs(30m BMEE3565398980b g3mygbgds o6 Rsnmzmgds ondzgdmae babsdstmemm 3Mm(3g-
Lgddn, 35306 Bgns(z0s dgodmgds Fbamgd gs8mnygbmb, Mmamm 3 sMedMmamagmmao dbatolb Lobobssm-
dgame 0bgm®madsznal domgdal boaﬂoggéo.% badsFENobmdal MbENbzgmboymaus Fbsmggdds
BoBobBo b5 03696, G 046935 m0s @ B GBS 3MbBEEB(30smMo.>’

dm398e dg8mbggzedn Jmagzomns, LadsMmmnsbmdal do@gMasmyma 860d369mmmds aymb
35035m0bb0bgdmma. LmdbGsbomma (Jobssmbmdmngn) LodsGmmnsbmds amemabbdmdl obgon bo-
dg05(30m ImEnggdol dombggel, Mm3gma(y dggbedsedgds LadsMomnsbn domsbbal, 396mbogcgdal
306035 n@ LEBObEIMEG L, ambagfmma mgembsdGabom MsbsbmdngHom 3obmbmdl dbamgms 0b-
&9Mgbgdbs s dmemeEabydl MInsmme dgmns300b dggaol dodstmor. Lodsmmnsbmdal, 3obmbag-
900bd 5 MIBIBMIngFgdal aMgdymgdgdlb dmMolb bos nymb Mebsbmdngfn domabbo vbEwb-
3o gmegoeno.”

09mgbom, goMmes dbsMgms gmbBAaggmmdabs, LbmMgw dgmasznal 3Gm(3gbolb 3mbynwyb-
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300b EAML gogmg@gdamo 0bgrm®dszs 36 0dbgds omo ©s, dgbsdadobaw, o6 ngbgds 3mbyo-
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3.3. gn3@mMmab bgnG@mosmymmds

3700058mM3> b 3n(335L bgaGMomuMmmds 3787g3bs s s Jgxsbgdsbmsb ©s3533n-
Mgd0m. 09 00Mbgdgdl bagmmbyg, HmI Jgmos@mmn gs3maygbgdl gfm-gMmoa dbamol Bobssmdwgya
30mgdm 0bgmmdszool Labadsmmmm 3Mm3gLbdn, gb dgbmnoegh @segolb dbsmgms megobyygmyg-
3o, 0ygbgb gmbemggma dgmnsz0olb @AML. dgos@m@mds Mmm3 obzgb Bzgbgds Lobodsmmmdo,
(3 o6 bes Logmmbomom aymb ol Bom3moagbomo, 30Mmdme 0gbgds Mm8gmndg dbsmals Lo-
Lofmggdmme a5dmygbgdmmo s gb ongeMasgl dgmas@mmal, Mmams dam3gMdmgdgma dofal,
bog30s6mdal g39@056mdsb.*

303mog@nma dgdmbgggs: bamgd o6 a30b, MmIgma bsgombgdo 0gdbgds dgmnsznal 3Gm(39L-
do aobbabomggmo. 356 dodomms dgmos@m@l 83 0bgmmMdszoolb dobmmgdobs s go635MEgdals
obmgboo. sd3b dgns@mEML nbgrgm@m3amgdal dmzsmgmds?

Log3g abos, Mm3 BgEas@mMmds Fbofgmomgal asboggdo Mbws BoMmdmsemanbmb gsbbaboggm
Lo 3oobmab byybbs. od(ze dgadmgds Fbofmgms dmFal gMomdmogds dgbgge®sd obg Rsnstmb, Gm3
ol BgbEngo g3gM gobabsdmgmmb dbsmgms dmEal HMmogHnmdal Hucm dg@ow odsdgzal gsdm.
53 dgdombggzedo dgns@mmo oo bLogMombomoo Mbwos dmgzaemb 3mb3iMmg@mon ghma dbsmal-
030b 06g3mM3s(300L B0BmEgdsl, Moms Lo 3NMaMn ©IBM3EIdMMds 56 3odmbao@mb s 35gLnds-
m©0 6g0@EamoGg@n ©on(335L. dmzg3em dgdmbggzedo d0bebdgbmboemn 0dbgds, dgoosGm™mIs
5b0dbmb, MHm3 gobboboggm Lszombgdlb MInsmme JbaMmggdo saqbgb ©s 306506 396 dgmas
ol B5bEMngn, 856 EBYLEGML, MMBgma Ly zomb(gd)o 80shbas 360d36g9mmmzbaw Abggmmdabomgal,
oms 393093 gb goxgOmb dgmeg 8bagbomsb. 939 dgos@m®mb o3l mazmagds, dogz96dmgdem-
30l o330 30Dbom, Bommommb Bbamgl, MM sds@gdoma MRg3980b Bomgdal dobDbom 3ol dgud-
0o 353m0ygbmb 0nMob@ob 3mbbymEsos.

3mbg0mgbznsmyMmmds 3603369mm336 333mgbsl sbegbl JgmosGmmal bgo@Fmamaggd-
bg. 0@gom & Lo@uo(30980 dgosGmEn Mbs (3Enmmdoglb abgmo 8&3mbygmmb d9436sL, GmM3g-
mag bgemb dgmbymdl dgmnsznal 3Gm(3gbol 3mbabomggdl, nbgmmadssns dgnygmbgdman ao@sb-
(396 3g@0o@m@ML. 3905300 IMbsbomg dgadmads o6 Fogbmb dgosznsl, oy g3mEnbyds, Gm3
39000@mMa dgadmgds aymb dImbabssmdmggg dbomg LabsdsMmmmdn. gb dgmos@mEmbaz ol
bgmb, Rsdmoygsmodmb HmogMmgsagdeadg mMngb@omgdymo asMgdm, Mmdgmo 3o0536y398
Gl 00853m3L Bo68s8 93 dg@os(z0obargab.’”
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dmgdmo o6 d00hbggs, 56l 0dalb LagGmby, MHm3 Jbamggdds Moo mgzeb dgmnszool 3Gm(39Ld0
dmbobomgmdobs s 0bgm®mBs3n0b go33mady. oy dgos@m®mds 396 3543bs sbgmo gocgdm, 3530b
9L 80bo bog8056m3ol R39d&EsEMBaL 58(306930.%
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0L baMgdal MBIgbsLmsb gMmo, sdmgal dbamggdl Logydggml, LEmow d0gbpmb 3Gm(3qLL,
Goms ab gugd@&nobo godmnygbmb. 3mbxomgbznsmuMmdal ©ozge bgmb Ybymdl dgwos@mab
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3.4. 3g0n5(300bL 5MAg30L LGAInma

3mbgoEgbzosmyMmmds sMab bgndyma, 3936A3s ©530L 3305L36Y39@>@ SnMRomb gens-
(309. 39058 ™m0 4360l ao30L IMBgbHnaqgdobomzol 33300 ©s sMogmMEmBomy® as0gdmb, Mo oMal
boFgmamzgals doMomawn dm@ngs(30s, s0GmBomb LEMM g gEos(30s, Bombgoazsm ndabs, @sgs gbgds
3M3gGonm boondmmgdsl oy sMababymazgm oMoy bodombgbb.m

sFoxmM@mBsenfn aotgdm bgmb mBymdl 3gwosgnal 3Gm3gbdn dbaMgms od@&nn dmbsboemg-
mdab. 0y Labadamommm Lbmdgdol @MmL 3sb6@0sdo bomdmmagbamoa dmbadsmomal Bobsdg dbatg-
98L g9M339mmbomo Moo sfgm, gEns300L ML 3Mm3gLbo aby BoMmndsmmgds, MHmI dbofggdo
3o4Lodsm Mo RogHomb 3Gm(39Ld0, M3000Mb6 3obLabPgMMB dmEadams3gdabmazal suy(30mgdgmao
bogoombgdo s dgo@obmb dodmnbamyg 3Gm(39Ld0 (33momgdgda. gb go630MMdgdmmos dgons(300l
dbomgmomgals 3gamdyyemoa go6gdmb 3g4360m, o3 sMogm@mdsmyma babosmol godm dbamggdl od-

3L 3000 06&9MgLgdaL @s(330Ls s Mgamoabaznal gugdE Y™ bo&gomgbob.es

3.5. 3gn3@mMmabs s Igns3nab 3GmaMmadab o330

dg03§mMn @ Igadnab 3GmamMmads LagaMmgdl s(335L Lbgswabbgs 33365 g3ad@meab-
356, 300 ImMab Jg3066mgdabasb. sboem LodmasEMgdMng 3MMaMmsdgdlb sd3zm 3gdroymo Mg-
LayEALo Logdnlb bEmo bymdobsbzmamdabmgal. babsdsmemmadn bdomds godmdabgdsd dgndemads
3565306mdmb 3gMbmbamol Mol s 393985 s bgmo dgmdsmmb dmbaemabggdl, donmmb 3gwons-
BMMgdo IMbobomagmds 3m(39bgddo. 335Lmsb, 3MMaMadgdall Lomsbowm dggobgds LagnMmgdl
0®9335@ M0 s dbGo Robsbgmgdal go39mgdsol. 39360 3MMaMmads o6 0mzgsemobbobgdl, 0d6gds
09) 36 Bobsbgmgdo dgbobmmo bs396mb3gdmm @s330L sMaMmbgdmdabal, Medogbsw aogM(39mmg-
35 3mbgngb(305n@mmdalb a330L dmgemgmds 33 hobsbgmgddy. sdo@ma dgns(30ol 3MmaMmadal
35635bmM(309madmado, Bmamez bgbo, sbsanmgdgb dgmonsznal Logdggddy oMmbgdym Rsbsbg-
90L 3mbxngbsnomyMmmdal ©o(330L 80B600.%

3Mbx0@gb30omnEmmdal 360d36gmmds dgmns308da 3dLom3Mas. YBMm dubBow MHmI swo-
603bmb, 3MmbxrombnsmMmmdal smoamgdsl o3l (396@MsmmEa 360336gmmmds. 3mbgawgbsnsmea-
mdal bomggdgmo g93mInbaMgmdl dgonsznal 3GMm39Lolb mommgyma Ibscal Imemeobowasb,
063 dgns@m@mBs s oMz Igmmg Ibamgd dgdmmb 8maznsbgdom 30889mo36mb ab, Moy dmbs.
530gbsma(3 dgnsa300lb 3Mm(39L0L 3MbPNEgb(3nsmMYEMES oMss SdLMEMEMa, 3 dmmmeobal
doms 33m30@gdemos 0ybess dosbemmgdom Bobsbbomdg@yzgmagdol dgbodmgdmmdsady, gob-
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Bof a0bd36Mg@o Mormmons, Modpgbsms oMbydmdl dgzfn 56Md3MbEGMmMMamgdswo Rod@mmMa, Gm-
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09m9bom, 3Mbynab(z0omymmmdsl dgmns(30530 o3l bbgswabbgs omgdomon 95394@0b (3me-
bORgmmds, Igos@mnl bgo@Mmomymmds, Ladsmommasbmds, dgons@mmol 3Mmamsdol o335 ©d

bbg.) BoBIMAMbal LGIMmaMgdol BNb30s. ROJEMIMngem, 3gEns(300lL JMbRoEgbosm MM
09 Bog@mMMgdl dmEnl mmaozn 393306 bEONbggmymeb.

4. 37038 MMa gooznmo eamqdgdaob 6nbs>dg

39005@MMMom30L oagbamons 3Mmeygbommoa gmoazal dmgQUdbOGs, Mm3gemog obgboggdL
390005@mM0b  odmm30098mmdobs s 309 3gMdmgdmmdal, mz0masdmmizgssdo bgmdgbymdab,
3Mbx0gb30ommdal @azzobs s bbgs bsgombydl. dgmnszool 3mzgbal 3mbyowabsnsmuMmdal
©35(330L AML dgndmagds ob dggrobmb Lbgs moMgdnmgdsl, Moz 6oH3MImIL oo dmMal o gdy-
madom 3mbymoddb.

LogMomE, gm0 3nfo omgds sMbgdmdl nd dgdmbggzsda, Mm(3s dgnsGmEn ndrmgds bbgs
3Mmggbool 3Gmygboygma gongolb bm@dgdom. gb dgadmgds ¢ 303d0H9dmEglb dgmos@mmals 3Gm-
ggbogmo gmogobs ©s 0gMab@ob, gLodmmmaol s bbgs 3MmEygboygmo gongolb LEGSbIMEGgdal
‘gﬁmngﬁmgoQongmob.sg

09) 395bbdmasgdymo dg3bgeg:, 35306 dgnsGmmal Imgemgmdgda dgndmgds dggxobmb
LodmasmgdMog 068 gMgLbgdlb. gb 30093 NRO™ (3BaENS, M) go300m35m0LBNbgdm, ™3 dgonsGm-
0l 3Omygbool gobbmM(30gmgds Gobrgds boadmasmgdol JbFHnwsb, sdo@ma bagyMomgdms 3ol
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106 booEM3mmb 8gmmmdgmbs s 358 sMgdgmdyg 0b. donbn Msnbomm 3. mb, 3oMown bonydmmgdal bggHm ws do-

Lo o330 LadoMmmdmbomdmgdals 3Gm(39Lb3n, dogns 3. (Bmamgdbgemn), md., 2014, 49-50; Meiss Reinhard W. von, Die

Persdnliche Geheimsphdre und deren Schutz im prozessualen Verfahren, Diessenhofen, 1975, 33-34; dogoo 3.,

bodmgomsdm jmegdLob 8g-18" 8gbmal LEGNJG PGP0 365m0Do, FJaMbsmo ,,dsGNmBLbogPmods ©> JobmBa®,

N1, 2020, 58.

Mediation Act, 31 August 2015 (Federal Law Gazette I p. 1474, <https://www.gesetze-im-internet.de/englisch_mediati-

onsg/englisch_mediationsg.pdf > [04.01.2023].

198 Johnson D. P. Jr., Confidentiality in Mediation: What Can Florida Glean from the Uniform Mediation Act? Florida State
University Law Review, Vol. 30, No. 3, 2003, 492.

19" Noone M. A., Ojelabi A. L., Ethical Challenges for Mediators around the Globe: An Australian Perspective, Washington
University Journal of Law & Policy, Vol. 45, 2014, 169.
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BME3d(300L godymsgbgdal 3m@gbz09® basbl. gbss (36mdamo 9.6, ,304dmE0L gL EL" Lobgbm-
©gd0m, HmImomsg bgdobdogmo 38 30(390mgds, Mmdgmas 3MmbBnEgbnomMmmdsl sMm3zg3l, b-
5 d99b0d5393mEgLb MMb 3G0@gcH0dl:

1. 3m3xb03o(300 YbEs ©ogRYdbmb 3mMbrnmgbznomu@mmdal o(330L 3Mnb(303L, Moms dormg-
9o 0bggm@M3s(300 oM go@ag39L Lbgsl;

2. LonEYdmmgdalb (339 d(30mgdgmoa Mbrs nymb dbamgms dmENb YHMogHnmMdalb Bocds-
&gd0m bocdmgdabmgals;

3. dbatrgos dmEal HMm0gHomds sl abgmo, Hm3 Ladmasmgdsd Nbos on(33sL;

4. 0bggm@3s300b g989036580L5L 3MmEbz0Mma Dasbo Mbws omgds@gdmmgl Latagdgmb,
mdgmo(s 3937 0a3bgdemmdals 8m333360.110

dmmastgonl dgmos300b dgbobgd 396mboom asbbodmgMmmmas, MmM3 ogoLbmab ©s3333060d4-
0 Fmadams39dgdo 3mbxnmgbznsma@ns. 3gmns300b 3mbobomggdlb ggemagdsm 8gmnsznals 3Gm-
(39bd0 BoMBmeagbomo yzgms 35693mdal, Bod@nbs s m3Mdgb@ ool 3Mbgawabznsmummdanl
©5(335. 935L0b, 3MbBoEbznsm MMl dgbmogs @endggds, oy 1. gb oyamgdgmos bob-
beobbadamomgdmago badsMmsembamdmgdobmgal 96 bLadmasmgdmogo bgbMogol ©s(330Lbmzal; 2.
9L o 30madgemas do333ms Lom3gmgbm 0b6@gMgbgdal M dHNMB3gmymzabomzal 96 s@sd0sbal gL m-
mma0nco b godogneo bgmdgnbgdmmdabmgal bosbo 3nygbgdol meg0wsb s(30mgdabomgals; o6 3.
LodgEoszom dgmsebbdgdol dnbosmbomss gsbbodmzMmn nbgmmdsnal gsdymegbgds o3 dgosb-
63980b gLobEMmgdma 56 ndymagdoon oqbﬁmﬁgbnbm30b.111

6.3. 3mbg0gb05mYMmdal Igdmnm30L ILI398MBaL JoMmayyma Imegemn

LogdoMoggmmb 30bmbo(s ,3gm0s300L dgbobgd® 0mzomabbabgdl bgdmo bomdmmagboe ao-

Im(3000mgdsL s JMbR0Egbz0amNEmMdal dgbrmmmagal 3odmbszmabgdl, myds, Lbgs d39969dab-
356 356bb3s39800, Joorma Imwgmo gndbgds JgbrM39d0L GaMomm BMgb.

6.3.1. 3mbgngb(303mYMAMdab Jgdmnw3z0lb 333mbs3mabgda

6.3.1.1. 3©530560b LogmEbmab 56 %363MMgEMMBab (335 56 Mm330bygmgdab 56/
363LAEYmBrmm3zbal Layzgmgbm 0bGgMgbgdal HbdMmYbzgmymes

396mbab ,3g005(300L gbobgd” 8g-10 3mbema ¢dgz9dL 3Mbxrombznsmnmmdal dgbrmmwgal (mg-
3080353050, Bog@MdMoz50 396mMbAgdgmn 3mbxnmgbznsmnmmdal dgbmmmazal doMggm bognd-
390 5gMH0056753L Mo80g60d7 st gMbsBn3sL. d0Mzgm Mngdo, sbgm bogmdzgmb dgodmads Jdbo-
b 5830560L Lozmbmol ob gob3dMMgmmdal ©o(339.

030560L Lozmbmy gsbobomgds Mbgboglh LadsMomgdmoag Lozgmgm. 8obo bgmymas 3o-
bmboommazgges 35d0b, Mm(zs 39b6mbom o6 ©sndzqds bbgabo Logmzbemal 33@0[‘)30.112 Bod@mdMn-
3900 359600569590 gc930L MEAsbnbs(300L LogMmsdmEabm Logogtm Lbadsmmal 3mbLomazoab
Babgdoma(s o0sMgdmmas, MmM3 3MbxynabnsmMmmds dgadmgds snmrmgglb 03 dgdmbszggadn, oy

9L o 0mgdgmos 5830560l g6IMMgmmdal dgbamhybgdobs s Logmzbemals goggoboﬁﬁgBoQ.”3

0 Gibson K., Confidentiality in Mediation: A Moral Reassessment, Journal of Dispute Resolution, Iss.1, Vol. 1992, 34.

" Article 7, Mediation Act of Bulgaria, State Gazette No. 110/17.12.2004, <https://www.uv.es/medarb/observatorio/leyes-
mediacion/europa-resto/bulgaria-mediation-act-2004.pdf > [24.12.2022].

12 ok, Werthwein S., Das Personlichkeitsrecht im Privatrecht der VR China, Berlin, 2009, 65-68, 165.

13 UNCITRAL Model Law on international Commercial Conciliation with Guide to Enactment and Use 2002. United Nations,
New York, 2004, 27; doocnsdgomo 0., Jmbgdfngn ©s3960L a086943980bob 3mbgowgbzoommdol ®a330L
BoMamgda Jg0s(30080: Bgommds ©d 308mb3z93980, guMbaemo ,,badsGmama s Jbmegmom®, Ne21, 2022, 104.
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530@m3 5b0dboggb, Mm3 Ladgmnsznm 3M3bogd(30d JMbRoYB(30omNEMNs, 353653 ad3mbsmab
dgdmbzgzedn @sndggds abgon 0bgmmMdsznal godgmsegbgds, MHmdgmoa(y 3n0bsb3ndommyyma gsdmo-
496935 056535 gdMngn §390980b @oggadzal, Ro@gbal 96 dobo I(3gmmdal, 30dnboMmg ©sbsds-
MemgdM0g0 bogdnsbmdol sdomgal ob domamdol d¢jomals 30600

535bmb, 1360d369mm3z565L0s gg3Mm3mmo afmgd@ongs 2008/52/EC, Gmdgmoacs 6936 J394698L
530b6MgdL dmgomgmdal, dgnsz00lb 3MmM(3gbo nymb 3mbBnEgbsnsmyMa Mmam s dobo dbgmgmm-
d0b, 0by @abEMmMgdal 398gas(3- 3MBbBo@bnsEm MMMl dgdrmE3al gho-gmmo bogmdzgmos,
M35 3MbGnEgb30omMo nbgrm®s300b g89ma369ds s30mgdgmos: dgbodsdabo BgzHn Labgem-
360gmb Lagscm 3mmodozob Mdmsegmgbo nb@gmabobmgol, 3om dmEalb d53d30L Layyzgogbm 0bdg-
9bob aba(zeg9, 96 s@sdnsbals BLndmmmmaoy@o b BabozyMa bymdgmbgdmmdal NbEONE3gmbe-
Yoo 1

3Mbx0©gb300mNAmmdal dgbrogsl dgadmgds Laggmdzmon @ogEmL 3Mbyawgbnsmymoa
0bgmM3s(300L g337mogbgds 96 Ibmmme MogzobPmgdal 56 Mogz30bYRMmydabs s sESbENmbrmmg-
bob Lo zgmgbm 06 gMgLbgdal obozoze0. sEMobENmbrmmgbom dgadmads Asnmgammb 3o, Gm-
8gmbacs 18 Benol obogh o6 dommBgg00."" gl 398mB80BsMgmAL 3538300 MBmMgdscms Jmrgdbows-
bo(3, 30bo0@sb 18 Brmadwyg omobMmbmmmazabl 3obmbo Mbmwgdl 60333b.117 353d30L Lo zgogbm ab-
&969L0L sboagbow LbmMgw o3 3mEgdLom Nbrs 30bgmddm3sbgmmo, 30650086 nb 3ob3omE o3l
md 353d30L Layyzgogbm 0b&gMgbgdl asbgiznmzbgds 3gmom@mgmdol, MLogmMbmgdal, §sb-
3B gmmdal @s(330L, gobsmmgdal, gobgomamgdol, Bbgmdmag o bbgs 0bBgMgbgdl, Hm3mgdbs(s
3M0mE0G g Nmo© 3sbbodmgmogh ddmdgmon, 3obmboms s ds3d30L nbrogo@msmnma dobsbosmgd-
mgdal dgbedsedabaw, dobo 3mbsbaemgmdoms s sbMab 60m3og0b606360m.118 03039 3mgdLol 3g-5
Inbmo 50g96L, H™I ds3d3L @mgds 993L, Fobmob s 3ogdamgdamo 6gdobdogHo asmsbygzg@nmg-
d0b dogdol @MML 3oMmse@qgbmds dngbodmb dob Lowigmgbm 0b@gMgbgdl.

3MbxnoEbznemnmmds s LB 0adsdnds(300b EOMB398mmds ol 3nb(3039d00, MMImmgdocs(s
(NS 3MLEMMBEmm3s60 s 3obbsgmmmgdymn 360d3bgmmds gbodgds sMdLOYmMBmmzsbms
356600qd0bs s dgna(300L 3MMaMadal. Gogd@mdMmagsm 3gmosz00ol 3Gm39Lbdn 3mbaboeg 3nfg-
3oL 0bpngnsmmEn doamds 8365ds39 IMbaMnbadn Ybws gudbgdmogl sednsbms doMs-
0 3mbs(398960L 3MmbBnEgb30omEMdaL s bymma dgyydammmlb 3mbamMmals 3M0dnbsma bEoadsdo-
‘boeoob.”g

39005300, Mmammz bgbo, d53d30L Logyzgomgbm 0b@gMgbgddos, Mowash ol gbgds mgomge-
M 339350, 6gdogmymmdom dgmsebbdgdgdbs s dgnzoglb 3dmdmgdl dmmal agol dmBgbmoggdsl.
35333980L 1398 gbmdobmzgal Lobamggdmms 3dmMdmgdmab HMmogHomdals gog@mdgmgds domo aob-
JmE6069d0b d93wga, o gb YLbagEmmbmes 3dmdmgdabs s 8s3d3930bmgal; 3goaszns dgodmagds
0ymb ©a30b go056y39@0Lb Lazgomgbm bodmamads, HBmIgmoa gbdomgds Fdmdmgdl dgomsbbdgdol
30mBg39L. Lomgabm dgmns300L BmEgmMa bEGSbLsMEgdo dgo(393L 3MbiMg&Mm Babowawgdgdl,
09 Mmam® gbdsMgdnsb dgmos@mmgdo 3dmdmadl, Loyzgogbme 3edmaygbmb 3goaszns 35338300
bogy3gogbm 068 gMgLgdaL obs(zeg0@. MMd3s 0boba bo@b o6 MdgFmab as6dmMBabgdall dgdga

" Tetunic F. L., Act Deux: Confidentiality After the Florida Mediation Confidentiality and Privacy act, Nova Law Review,

Vol. 36, Iss. 1, 2011, 83.

Directive 2008/52/EC of European Parliament and of the Council, 21 May 2008, <https://www.legislation.gov.-
uk/eudr/2008/52/article/7 > [15.12.2022].

bodmgdomogdm 3mmgdLab 8g-12 8bmal 8g-2 bosbagmo admygs LENMBramMzsbal 563568 qdob.

17 3533830L ggxmgdoms 3mwgdLa, 3g-3 3qbeal ,,0“ 396480, 20/09/2019.

18 3533830b gxmgdsms 3mwgdbo, 3g-3 3nbmab o 396480, 20/09/2019.

doemogodgoemn 4., sGabEMEBrmmgsbms gobMnEgdabs s Jgmosznal 3Mmmamsdal LobbrobbsdsMmmgdmngo,
3080bmmmmang®o o gbogmmmangmo sbdgd@gda, md., 2013, 41.
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smbO0b 393398L (8sgsmoma@, ghommdmoga 3gnMmzgmds). gb gosbyszg@nmgds 33mdmgdds mbos
d00mb 3gno@mmobs s domn 3Mhggmgdals Qoaboﬁabnm.uo

dmEgmnco bLGSbEsME ool dobgwgzom, 3 BmMdom dgosGmmoa dndsomos ndomjgb, MHmA
Bosbaemabmb 3dmdmgda, 3madomb nbgm@mas(30s 3533306 30630006 gd0b s LobafMggdemm Lodmgs-
mMgdMngn Mabymbgdol dgbobgd. obabo goMommmdgb, m3 dgonsznolb dgmgasm domgdymo o=
Bl g9a33580 3godmgds dga(3e3mgL 3533300 s@anmbadymymoabs s gosbyszg@nmgdal domgdol
3obmbobdggdmmdal dgbobgd dgbadsdal g@omgdl. gb 0bgm®mads(zns dadaqgdl Fdmdmgdl, gsbabo-
mmb 50DME0L g9a80b gosbgogal o30mgdmmds PMmms 3obdagmmdadn, Momasb ds3d30l aob-
3000560980b LagnMmgdgdo 0(33mmgds, sbg39, boMoanbmb domgdeyman dmbs(39dgda 3Gm(39Ldg dmdo-
30m0 ©33930b 3503boBY3g@ . 2" 585b;sb, 353330bmg0L BoGBmBsmagbmal ©s60d360Lsl Jobsb-
3gbmboos, 88 LggMmmdo L3gnemadgdmmo ds3mM3sG0 RogMomlb 3Mm(3gLbdn, Moash 356 o(30b

353d30L 0b@gc5Lgdol o330L b3g(30x03MM0 Magabymgdgdo.

6.3.1.2. Ly3gEns30m AMmMnggdab BodEab LoEsgmmds 3b Ksmymeys

396mbo ,89005(300b dgbobgd” ©dgzgdl 3mbxrombznsmnmmdal dgbmmwael 3sdnbs(s, oy do-
0gdmmo 0bgmmdssnol aodmygbgds s9y30mgdgmos badgmosznm dmMogagdol Bogdob ©sd@303g-
3obmgol, Bm(zs BgmMg BbaMg 58 Bod@b bosgmm brab 56 wemymal 8sb.'%

200430l y3gems dgdmbzgzedo dgodmgds 3mbagagbnsmn@mmdadg mamab ogds dbsmgoms dg-
®36b3gdob Logdzgmdyg. omdzs gb ymzggmmgal BoMmEogo oMss ©s RBogds 3ombzgdo 0dsdg, 306
mbs dob3gLb ©96b3Mds (s3LEMYgd3s, 306Bs, 3063 Fnsbmms 0bgrmM@mBs(30s, 09y 0356, 30b(3 abo-
by gdmmos @mM313968gddn) s MbLAMS MBS nymb 83 3oMs@ godmbodmma o bagmemabbdgaa(s
dobomgdos. sbgzg, obLOEaq60s, aLEd3qd0s MY) M S MMmame dgodmgds 3gdamdda MsbbImdal
35914395, o9y bagddg gbgds 3MbGNEgbznsmMEMbady Mol ddsl, ob Mbos s0babmb dgwosznab
Mmb dm3bsEgdgm ©s bgmdmBgmam dgmobbdgdal ©m 31396830, HmImomsy asdmba@mmos
®56bdMds 035bg, HM3 Jormgdymo 0bxrm@szns dgodmads godmygbgdmm 0dbglb 3@ 30(390mada
3503399 393mb39398d0, 56 mEngg dbamglb LML 0dol G 3n(390s, Mo Imbrs Jgnszoal 3Gm-
Gaban.ms

39005300 ML BsMmImgdyma dImEadoms3gdgdo 3mbroogbznsmm@ns, Mol godmz Moyy-
m0d Ibatol FogM 08 0bgmEmds300b 38 30(39dMmgdsm Batoanbs, Mmdgma(z dgmos(z00lb 3Gm(39Ld0
39005&™MM0b 86 5@3mM 35 0L sM335MmMmdMPngM 3mJ3ggdgdL (go0d(30masl) m3o3d0MEgds. oryd-
(35 LabadsMmmm3 dgadmgds doommb sbgma 88 30(390mmgdgda 130N 9L dgdmbzgzedn 353ab, Gm-
3o 0bobo LyMomDYm 6o gdl gbgds. Fsgomomow, bLsogdgdg ,@&o3mm3Bo mg396dgManl
Boboomdrga'?
5 390005@mMab 565 356mbngfn dmddgwgdgdal gedm. 3gmns@m@mds Imambmgs 3oL Bobssmdwga

Bofaqboemo bamhgmol aobbomaalb 3Mmzgbol dgbygg@s o6 dgdogsdgdgmoa gowsebyzg@nmgdal go-
dm@obs. BaMgmanbs 3@ 30(390Mmgdgdo, MmImgda(z 3geos300lb 3Gm(39bdn ImBbosG BogBgdL ©g-

9fo-gmon IbaMg 938 30(39005, MM Jgmabbdgds Bodmznmon o6 ngm s@3m 35 gdabs

GomMoe smbgMms. 0gm @ogs 83 3@ 30(390Mmgdgdal obadgzgdmdal memdadyg, mvydze bodmemm-
mE 5mosMgl, G®m3 3@ 30(390mgdgdo ©obodzgdse Rsnmgmadmms aobsbowgdal dbmeme bsdwgo-

120 Schepard A., An Introduction to the Model Standards of Practice for Family and Divorce Mediation, Family Law Quarterly,

Vol. 35, No.1, 2001, 18-19.

121 0gdag, 19.

122 »09@05(300b Jgbobgd® 306mbo, bodomggmmb bs306mb3mgdmm 3536, 39-10 3xbema.

2 Hardy S., Rundle O., Mediation for Lawyers, Australia, 2010, 192.
124 Tapoohi v Lewenberg (No 2), 21/10/2003, VSC 410.
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mmdob 80%6360[)0730[).125 9L 035b (3bsYMxL, MmM3 Lsdgnsznm dmMoggdal sgdo0 ghmswgmmas dg-
»obb3gd0b Bog@0b oboEsbGyMgdmaw.

6.3.1.3. 3g03(300b 36493539 dgns300b 3Gm39L30 g53bgmomo nbgmMmas (300l
3939336580L 3mgzamgmdal 36ALgdmds

39005(300b 3Gm(39Lb30 bomgd dgodmygds dgo@&ymb nbgmMmas(30, HMBmal asdymagbgdals dm-
3omgmds 3oL ag30LMs 3gEnd(300b sbYqdsdy. dgbadadobaw, 3mbgaegbznsmuMmdalb 333330
bmM3dgd0 56 35dmayqgbgds 333anb, Mmzs baMgl g35mgds Ignsznab 3Mm(39Lalb EIBY9d3d0g
6330LM0 35mEgdnmgdab JgbAymagds, a553ymogbmb ol 0bgm®mdszns, GmIgmoaz Bgwasznal
Mmb 3gmeg Abatgd dgo@ym.

domamos, 33 39dmbzg3zs3n dgens(3053g 6363Mad3zs nbxym@mIs(3nab 353gma36930L 3m-
33mgmdy, ogMad gb 0dob o6 60dboglh 3MbgBaabznsmYMa nbgrgm@mds(s0s LEYmo© Mbos nymb go-
35(39390. 396mbB3gdgmo ommomgdl, Gm3 sbgmo nbgm@as3ns dgadmgds 3339ma3bwglb dsog-
LodsmuMae dgbmyoymo AmEymmdoo 3337m336930L 3nMAmdan.

Bo3mndmds gombgs: Ml ImsdMmgdl 0bgmmMdsznal dogbodsmyMan Jgdmymmmo dmsy-
mmdom 3od¢gmagbgds?

3obmbo sbgmos: dm393m dgdmbgggedn gb 0bgm@mas(30s obg ¢Ybos godgmegbmgl, Mm3d bbgsl
oM 35009(39b dmbo(393900, MMAgmoms 350o(393d dMdS dYY(30egdgmo, ot gdbsbyMgds dgwoszoal
0by4gd930g 6530LM0 0bxzM@mBo(300L go37mogbgd0lL dmgamgmdol dgbEmmgdsel s/sb gbgds 3g@mbm-
bomy® ¢y bbgs 3mbagzomgbzoommn® dmba(3999dL.

6.3.1.4. LsLS3sAANEMbL 56 Lbgs 33056y39@0mgds
0bgzmM3s(300b 3339m33698a0b Jgbobgd

obg3g, 3obmba dgmns300L 3MM(39Ld0 Bomgdymn AbgMEmBs300l aodymegbgdsl 303306980

3J&L, EmM3gmbag bogommadymm oy@oomma doms og3b. sbgmn sg@o dgadmgds ngmb Lobodsm-
oM g50b439@nmgds b Lbgs aosbygzgdomgds, Gm3gmory dgbobemmgdmow Lagsmogdaems.
53 Lobolb Lbgs aosbygzg@omgds dgadmgds nymb dogomomo, LobmEomm o480, sMdn@Msgal go-
36y39@0egde.

dm398e dgdombgzgzado dgmosool @MmL domgdygmo abgmmdszns, ghma dbMag, Ybos
3339m336gL 35gbadsmyMaw Igbmyymo ImEymmdom, Igmeg IbMag, 3dab dgbabgd Babsb-
66 b 5(36m3mb d5bsds3nb dbsmgb.

535bmb, dgns(305 Mdg0ba godmzgmnbgdgdommo dgadmgds Imosdmgdoglb dmbs(sgdms ©s-
31d03900L. dgbadadabog, s30mgdgmos dgns(300L MM godmygbgdymn 3mbs(3gdms sdndsgy-
30l 396mbogMgdal dgd3mbBIgds o gs638 303999, dbg39, 3MbB0EYB(30mMYHMINl Mgyndal oMgan-
m0oMgdd 8 ©53Mb3M 8 gds. gb 03sL sabEYMgdL, M3 dgmasznabmzgal sdsbabosmgdgmo 3mb-
%0 b(300mNAMds s FmMby(3gdms ©o(330L dmmbmgbgdo YMMogMsdmzawgdmn LyggMmgdas,
Bmaxge 30 9M3obgmolb SsMomgmu@sm gomsmegds. 30bsbdgbmboemns, dgmns300b 3Gm39b0 o-
M9a9momegb obg, Hm3 dogomomnmb dgons300b 3mbgnEgbsoomm®mdal bobosomn s Jobdsoba, sbgsy,
dobo dgbadmm mebbggMs oy 3033060 bbgs 3m3bgbmnggdgm bm@mBgdmab. 535bmsb, gnbsnwasb
3Mbg0gb30om@mdal dgbmmgal godmbsgmabgda Redmysmados dmbs3gdms ©s(330L Mgynd-
00b mobbzgmsedn, 3Mbxomgbzosmnmmdal bymymenbslb 0d3gMsGommo dmmbmgbgdo o6 ¢dgbag-
Lo 30bbgda, Bmame(y bgbo, Ybos ©eg]398gdsMmML dmba(zgdms a(330L Mggadl. myd(3e, 93539
MM, s730mgdgmos oMgdnmgdgdal sbmb-sbmbs, Moms @omanbogl, Mmdgmoas @mm Jomo-

' Hardy 8., Rundle O., Mediation for Lawyers, Australia, 2010, 193.
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mo 0b6&9Mabo. Bgbgddo sbgzg dgadmgds BYLEGs® Bngmocmmb gb asbbsgmmmgdamma doms (Bmby),
obg39, bgmobygrmgdolb Gm3ge @03l (508060bEMs0mo, badmmozom, Lad@mmznMmmm 56 Lobo-
doonmm) o43b 3mbxromgbznsmnMmdol ommggzol dmmbmgbols ymagds. 3gwoszns oMol dmbo-
(39909 53do3930b 3Mm(39L0, HM3gmbsz Mbws 3Jmbrogl Qggn@080600.126

6.3.1.5. 336bL> 39nMgd00 3dndg 3633399 mab 353mdngds

3MbxoEgb3nsmnmmdal ommzgss dgadmads 08 dgdmbzgseda(s, o dgosznal 3Gmzgbdo
353m3m0bs Lobbol bsdsMomom EsEagbamo sBsTommalb s3Lobggmo 06%m680600.127 o3 (30
396mbB3mgdgmads obsdommol 308 gammngdnesb dbmmme 336bs3nmmgdom 3dndg sbsdsnmal
33dmdngds Rsmgams 356mbabdng@m Lagundzmow, Mm3gmas Igoszoab AmL domgdama nb-
BmA3d(300b 3339me36585L mganBndnMs 39(393L. Igbodsdobaw, Nbos saNbogl, MmM3 sMmbg-
3mdL LobbmoOb Lodsmmmal 3mEgdbom gomzamabbobgdnmo @obsdomma, 569 sbssmn, MmI-
mobomgobsz @sbgbgdymoas so bymbdyg 9@ 0 39000 Mog0bnRmMadalb om339ms 96 M3zo0m Mmegalyyey-
mgdab 33390 (Lobbmob Ladommmob 3megdLbol 8g-12 dgbmoal 3g-4 boboemn). o1 83 Lobol ©sbs-
ool godmdngdabomgal sMss sqyz0mgdgmo dgmoszonb ML asdbgmomn 0bgmmdsznnlb god-
go369ds, 835306 bggd@ns 3Mbgngbz0smmEmdal 3gdmo30b mggo@ndsznady baymdamo.

035bmb, 83 dgdmbggzedn 306mb3gdgmn sbgLgdl sds@qdom Bobsdnmmdgdl, Moms dgdem-
M35 3obmbogMem Rsnmzammb. bLobgmmmdm, dgdmozabsb sds@gdom Mbos nymb @sMma mMa
Bobadommds: (3) nbgmmdszns 35gLadsmyMmse JgdmyEms Ybos g53ygmazbogl ©s (3) Igbs-
3530b dbsmglb 33ab dgbabgd 6absbbsm ¢bos 5(3bmdmb.

6.3.1.6. Ly3dgEns(30m AMMnagdal bgdsgmpmmdom
dgbAnmgds 36 ndyymgdom sebmyemgds

LogFmadm@abm sd@gdom gomgamabbobgdmmos 3mbxgowgbznsmummdal dgdmmmgal godm-
bogmnbgda. dogsmoma, UNCITRAL-0b dmegema@o 3obmbol dg-10 3¢bemoab 89-2 3496480b dobgwo-
300, 3mbg0gb(305m G0 0bgrym@ds30s dgadmgds as39mo3bgb o6 3830390 gdae nymb ©sdgg-
dmmo, o9 gb ImFnggdal dgoobbdgdol dgbemmagdol o6 smbEMmgdal d0bbacm oFal bs3ombaobg-
30.128 2008/52/EC g36m3mm ©006qd@ngedoi 3mbxgnmgbznsmymmdal 39bmmmgal gom-gma bo-
Bdggmons, Hm(3d o030 gdgemos badgmnsznm dgmabbdgdol dabss@bolb godygmazbgds o3 dgmsobbdg-
30 dgbobemmgdmo o6 ndymgdoomn OQbﬁ)@QObnbmsob.mg sbammaom® qdemgdgdl dgn(303L ao-
96®056909m0 gM5d0L MEao60ds300L LagMmsdmEnbm Logogmm Ladstmmmoal 3mbLomsznal Bgbg-
b0l 39-9 s 3g-14 3ybrgda, HMIgmms MobsbIsES(3, 3MbBNEYb0smYMMIal 3M0b(3030L gommge-
mobbabgdemmds dgadmgds godsMomeal 35306, MHmss ab sgyomgdgmos dgmos300b gowsbysgdn-
mgdal ombob@mmgi’)@o@.wo

9L g98mEomgds gom3zomabbabgdmmos LojoGmggmmb 396mb6dn ,dgmos300b dqgbabgd®, 396-
dme, bLadgonszom dmMoaqgdol dabssmbo dgadmgds as87mogbalb, o gb smamgdgmos 0dobom-
30b, Mm3 bodgnsznm dmMnggds bgdsgmymmdboom dgbEymogl ob adnmgdalb Bgbom sebAYm©L.

126 Hueso L. C., Confidencialidad y proteccion de datos en la mediacion en la Unién Europea, Revista IUS, Vol. 12, No. 41,
2018, 336-338.

UNCITRAL Model Law on international Commercial Conciliation with Guide to Enactment and Use 2002. United Nations,
New York, 2004, 27.

Morek R., Nihil silentio utilius: Confidentiality in mediation and its legal safeguards in the EU Member States, Era Forum,
Vol. 14, no. 3, 2013, 432; dsonsdgocrn 0., Jmbgdogo a39dab 30sby39@0bolb 3mbgowgbznommdol @a(330b

127

128

goMamgdo 3gmns(300d0: Mgammmds s 3o8mb3g39da, guMmbamo ,,badsMmamo s dbmggmom®, Ne21, 2022, 105-106.
Directive 2008/52/EC of European Parliament and of the Council, 21 May 2008, <https://www.legislation.-
gov.uk/eudr/2008/52/article/7 > [15.12.2022].

UNCITRAL Model Law on international Commercial Conciliation with Guide to Enactment and Use 2002. United Nations,
New York, 2004, 27.
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6.3.1.7. abggm@3d>(300b 353(3930b Babs>m3agy
LadsmomemgdMmngn 56 ab(3n3mnbaMa a30b BoMImgds

39bmboo a@agbomns, Hm3 3mbxowgbznsmummdol dgbmmmazs obadzgdos 3odnbss, Gm(zs
5@bgdmdlL d93gan Babadommdgda 3Mdygmsonco Bgboom:

1. LadoMmnmgdMogo 56 ab(303m0byMo ©s35 333mBEnbsgmdl 3gmnsznal 3Hm39Lnwsb;

2. gL @sgs B363mgdl nbgm@m3s(30ab 353(39d0b Babssmdrga;

3. 3mbgoEgbosmyMa abgmMmdsnal a33dyxmagzbgds abgym@mIszoab 333(3930b Lodom-
nmgdMogo 068 gMgbgdolb o(330L bnmogds.

09gbom, 93 aoMgdmgdgdol gMommmymon Mbgdmds dgadmgds 3MbxrombznsmuMmmdal
39b030L 396mBab3ngM Laggd3zgmb §860wab.

9L 3BgdMnz0(399, MaEadh 3mbxawgbnema® LogMzgdo RsMgzs asdsmamgdymoas dbm-
mmE 0d dgdmbzggzsdn, Mm@ 30Mn mz30mEsb3dMgdab 36 ,,m300056336gd5Lmsb Fasbrmmgg-
dgem" g3@amgddn Imgdgegdl. dgbodsdnbow, oY) gaMmyma R3bsbgMn gMhmsgMmn gbdss Lyzy-
0560 YPmgdab sby3ezom, ©ndzgds sbgmn Rsbobgmal godmygbgds 03 3oMmdom, Mm3 Ratgges
o6 gdboby@mgdmegl dgmemg dboMobomgol Ladmdomsdmbsedstmmmgdmogo 3sbynbobdggdmmdol s 30b-
6360[).131 sbommaoy® 3M0b(303L b 9undbgdmemgl 3gmns(300L 3MmM(3gLbal 3Mbgowgb(znsmy®m-
d0b 3gbegz0L BoM3mmagbomo bagndggmags.

oy bodgmosom dgmabbdgdsl g469dmms s8bmm@nEa bobosma, dbofmyg, MmIgmoars (300-
mmdlb bgmdgmnmgdol sMbgdmdol 0888 30(3909L, 396 onez@s LagmMam 3mDbaznsb. sdo@m3
LoboBsBmmmd gMa-9Gm bog8gdy 5060865, B3 LeBgmns(30m Bgmsbbdgdsdo sbsbimmo Bg@ymdoa-
6905 s 0bxmMIs(300 oM gobabamgds 3Mngamgannm @3y dmbs(39390s@, o) domn ogmsagbgds

09 (30mgdgemos ImEngqgdol Jgmabbdgdol s6bgdmdal ob Imzmmmdals QoboB@JOGUE’)@oQ.133

6.3.1.8. 3gns(300b 3649333y 3MbgaEgb3nImNMn 0bgmMm3s300b (3mEbS

o) 363 dgns(300b ebygdsdmg o(3mes ol nbgmMds30s, GMBgmo(s 3gns(300b 3ndnbe-
9m0bob 3Mbx0Egb30omNEmmMdal 3oMmdom ogm @3N, L33 d0s 83 0bymMIs(300lL god-
gogbgds. 3boMg3d sbgmo abxym®mdszos dgadmgds donmmb 396mbom ©awagboema bbgs Ladysmgdo-
©36. gb, (3650005, 53 0bgxyMMIs(300L godmygbgdals dgbadmgdemmdsl ndmggs.

39bmb3gdgmo (30m3g aobbomgal Lagbsw gobobomsglh dgdmbgggsl, Mmzs sbgmo nbgm@ds-
(300 Lbgs aboom dmbgos LogsMm LogMzgdn, abg, B3 baMgl o6 PONMM3g305 JMbREEb30S -
Hmdob ©o(330L Imgomgmds. 93 dgdmbzgzedn nbgm@mdszool bogsmm LogMzgdo Imbggoms wmgem-
353L 83 0bg3m@3s(300L 3MbBngb300m@ baboomb, Mol godmz gLy 89693991369 3Mbgowab(30-
SseyMmdab dgbemmwaal bogydzmo.

R33d@MIM0300, 3MbxBoEbznsmMmmMdal o330 o6 3M(39mEYds 0bgm®mBs30ady, MmBgma(s
1339 (36mdomas Lbgs 30Mabmgal, 86 3godmgds bbgs aboo nygmb Bomgdmo. sbggg, bagnMomgdm-
5, o) mam 0ygbgdgb dbofggdo dgoosznal MmL Jomgdmm 0bgm@madszosl. 3mbgowagbzname-
1m0l ©o(330bs S NbgrgmEM3s(300L god¢magbgdol Imzamgmdgdo @ ML Msdsdmdlb sMs oG Gm

dgons@meobomgnl, sMedgo 86063360[)0730[).134

Pl bodomorggmmb bgbagbo babsBomammb badmdomsdm bogdgms Jsmo@ob 2015 Bemob 4 8sobob Nob-1155-1101-

2014 gorsbygg@omyds.
B2 Union Carbide Canada Inc. v. Bombardier Inc., 05.08.2014 SCC 35
33 Weinberg O., Weinberg B., Is there absolute Confidentiality in Mediation? Toronto Law Journal, 2019, 2.
134 Rabe C. S., Wode M., Mediation, Grundlagen, Methoden, rechtlicher Rahmen, 2. Auflage, Berlin, 2020, 25.
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6.3.2. 3Om3mA 0N mmds

bogoGoggmmb bedmgemagm LadGmzgbm gmegdLob (8g8amddon - Lbbg-ob) 104-9 dgbemals 1'-
o 6sBoemal Babgozom, babadsMmmmad o6 1bos donmmb 3@ 30390 gdal Laboom babsdsMomm 3g-
©05(300L5L 3MbRBOEB(309NAMI0L doMmdom godymsegbgdyymo nbgmmMds30s ©s ©M3N3gbGn, 0y
3boMgos dgmebbdgdoo Lbgs M3 sMds gomgemabbobgdmma. LLL3-0b 141-9 dybeol dobgmzom, 3g-
©05(300L 3GM(39L0L 3mMbsBomg o6 Jgadmgds IMb3gE nymb godmdabgdmmo ©s sgnmbymn nd 3mb-
30096305 0bxmM@Is(300Lm0b s 3ogdnMgdom, MMIgmo 356 dgoGym dgmosznol 3Gm39Ldo.
535b06, o430l boMmdmgds bywgds IbaMggdal 3obsbogdom ob Labadsmmmmb nbazns@ngom, oy
dggs badgmoszom dmMoggds 36 Logmmadm@mabm bedgmaszom dmMoggds, MMIMoms(3 O3S 1339
350564398 0mo0s (Lbbg-ob 272-g gbeno).™

396m60 ,89005(300b 3gbobgd*™®® sagbl, Gm8 3o6mBom asbLd3GNm g8mbgg3g830 gmbayo-
©ab6(300mM0 06gxgm@mBs300b goo(3985 YPmgdsdmborma oMabmzol 56 MmEMasbmbmgol ¢Mbws dg9-
Lods3gdmEgl aoM33g99e B0obadommdgdl 3ndnmsionto baboo, 39Mdmm: o. nbgym@mIsznab a53-
90336935 9bos oymb 336mbogMma dabbalb >®5333@M0; b. nbxrm@3snd Nbos 33dyma3zbogl
3@Em3mEA oo ImEnmmdon, obg, O™ 53 0bxgmMds(300b 3MbrngbznsmyMmds dsdLndsmey-
M3 nymb 33ma 35bs37 306 (98)abgsb.

33d@MIMngo gb Robobgmn gbdnsbgds 3mbLbEnd(300L RsbBgML oMo Mgmgdol dgbeo-
1030L 3mmbm3z6g809b s 3ogdomgdom. baddg abos, Mm3 deb@o@‘g@nom137 ©3(399m0d oMo bog-
(39 ©5 3MIPbogazns, Gabog bos gbgdmogl 3gns@mmol babsdg Bomdmgdyma 3m3bagssns.
3oMomo LogM(30Ld S 3M3N603o(300L YRMGds 3B SBLMENE Mo s dgndmgds dgodrnEmb, oy
a36bmM(309mEs 396mbol dgbadadoba, @gdmzMadonm babmgsmmgdsda sazomgdgmo Lobgmadbo-
Bm 36 LodmasmgdMogo NbogMMbmgdol YdONB3gmymazal 56 Lbgoms Numadgdol o330l d0b-
boo. 93 dgbN3980Lm30L sn30mgdgmos BmMEIseMEn s oG gMnsmyma Fmmbmzgbgdalb ws(33s.
BmA3dsmaMm ©mbgdg Mbos 3Mbydmdrgl LabsdsMamm 33056y3980mgds 56 336mbam gsmgs-
mobBnbgdym 35dmb3zg39330 3305978 gemo d3Eomgdmmds, Mo Mmbay dgdmymas ©and3gds
Lobodommmmb goobyzg@&nmagdol aofgdg. Is@gMmasemyMa dmabmzbs Imansdmgdl ndsl, MmI
dgbm3s 9bos gdbabyMgdmogl Bgdma sbobgymgdnm Gmdgmndy mgan@ndnm dadsbl,
3bg3g, oygmb 3aBbalb dobambggze s3omgdgmo s 3GEM3mAEonma badysmgds. Msbsdm3ngFg-
30l dgbededabaw, Mamgdal 398Dmmagn Mgammomgds Mbws ngmb maMgdmmo bags®m (mmggodo-
dn0) 30dbab dombggzal a5dmbapgan s syEnmgdgmo Ladysmygds. 535Lmsb, Ngmgdol Imdg-
&9dmo dgdmyegob bofmxdy o0 bos oymb dombgmma mgan@odnma 30Do60. "% 0bgm®3s(300L
30mgdob ab@gMgbo o6 ©s335ymzomegds, 0y YPmgdsda RoMggzs brgds MRmgdsdmborma 306l
®36b3Mdab aoMgdy. 88 Romggal mygan@ndsznobomgol Mbos sMbgdmdogl badsMomgdngn bagnd-
33@0.139 9b dg0dmgds aymb dgsmme @mgdsdmbomo 300l msbbdmds 3gMmbmbarm@n 3mbs(39-
3980L goa(3930L dgbabgd. dgbodsdabsw, o3 bgbgdol ozgnm dgadmgds 3mbagowgbsnsma@a ab-

135 Logdommggmmb badmgomagm badMmzgbm 3mwgdLo, bogs@mggmmb bs3obmbdwgdemm do(3bg, 14.11.1997, Nel106-

IL.

1»,39005(300L dgbobgd* 306mba, badoMmggmmb bsgebmbdpgdmm 35369, 3g-10 3bemal 8g-5 bsbagma.
bogdoFomggmmb 3mbbBo@gnzos, 3g-15 dqgbmob 3g-2 31bg@n, Lojotmggmml oGmsdgb@alb mbygdgdo, 31-33,
24/08/1995.

bogdoFmnggmmb LogmbLEoGEom LobadsGommml 2012 Brolb 26 03bobolb Ne3/1/512 aowsbyzg@nmagds bagdgdyg
»©36000b Imdomadg 3gagg JMmbz0LE 0 bogdoMmggmmb 3omsdgb@nb BabssmBrga, I1-60; LogsGmgzggmmb b 3mb-
LEBYEoM Lobadsmmemb 2020 Brob 25 ©g39336Mal Ne2/2/1276 aowsbygg@nmgds Logdgdy ,aomGaa Jgdamns
LogdoMmggmmb 3o@mmadgb@nb Bnbssmdmga.

©3636. ob. Gallwas H.-U., Der allgemeine Konflikt zwischen dem Recht auf informationelle Selbstbestimmung und der
Informationsfreiheit, In: Neue Juristische Wochenschrift, 45, Jahrgang, Heft 44, 1992, 2787-2788; gomgobo 3.-9.,
0bgmM3s (3090 Mz0masdmE33930L YBmgdabs s 0bgm@mds300b magobygmadsl dmMab bmaswn 3mbgeoad-
&0, dogns 4. (B;mofgdbgmn), ,,00b653g0Mm3gg LadaMommal dndmbaemgs, N1(3), 2015, 70-73.
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BME35(3006 g0d¢gmogbgds Lbgobmgol, Mams ab, gMmo 3bMog, mgao@ndynm dodsbl gdLobymgdm-
©qb, dgmeg dbMog, 0gmb 3BM3MEM(3049tm0 dm(3MmmMd0o Jo@s(3934)emo.

30b56d9bmbamos, 3mMbgnegbzosmm@mdal dgdbmnogol 3obmbabdngMa dgdmbggzgda dogbo-
domyMo bogMobomoo s nbngnsmyman dgxsobogl. gb 36n0d3bgmmgsbas, Msms dEMNbzge-
ymgomo oymb dgdbmnogol 306mbobdngmo Logydzmado s dgdbmnEzol sMILBEMEMBs 6B gMH3MgE)-
(3098 Laggmbyg o6 dgmgdbol Jgnsznal 3Gm(39LL, Loy mdzmme o6 gosgsmmmgmb 3mbgowgb(zo-
sermGm3ob Jgdegzol 3gdmbggzgde.'*

0993(39 ,39005(300b gbabgd® 306mball 3g-10 3mbemals 89-4 39bJ@0L 3% »0“ ©s ,9° d39346-
48 9d0m 0bgwss Bomomgdagmans 0bgmmdsznal dgdrmnmma dmnmmdoo ao3M39mgdolb dgbabgd,
3650 0bxym@mBs(300L 3EM3MA(30mmom gdymsgbgds megol megdn Mbs dmosbMgdwgl 3mbyo-
©qb(300mM0 0bxrm@mds(300b dgbrEmmo Immmdom go3M(39mgdsb. 8do@m3d Mbrs s©anb-
3L, M5 b3g0G0g0mss 35dmygbgdamon sbobgmgdmm Lod dgdmbzgzedn 3G gdnm nbymMPs(30-
ol 3gbmo dmmmmdom go3M3gmgdol dgbabgd bgbo, yggmes dgdmnmzgal Laggymdgmolb MmL

3OHM3MM(3099mmdol o335 3odmMabogh o oMo (39m3gnm 396J@&3d0 sds@gdoma ©adymgdals
sbobgol bagnmgdsl nbgm®mdsz00lb dgdrmMmo dmzmmdol 3036 (39 gdsdy.

7. ©5b 3365

3505305 IbsMg980bmgal 330b g5036yYy3980b gMM-gMmn yzgmasdyg dabsmgda s> Imgba-
mo badygomgdss, MmIgmoa(y 9ggxndbgds Abamgms nb@gmgbgdl. dgmas300b ML dgos@mmo bgmb
mBymdL 3bocggdlL Loddnbmgal 8603369mm3560 NbgMMBs(300L Megz0byBma© ao33madn, Moz 9e-
®0-mFo dMeol dsmn 068 gMgLgdal dgbe@yzabn Jgmabbdgdals dombgzsol. gb 3Gm39Ln dadsmorn-
m0d IbaMgoms m30mas3me33930L396, Moasb Jgmns300b Bnbsbns, ogb3sMmmL bamggdl bsgymos-
0 0689Mgbgdolb 306 33939-00096@0K0(306955Ls ©s Jgmebbdgdal dombgzedn. magsw Ladgwaszom
dgoobbdgds 3mbLgbLysmmEn bobosmabos s dob bymdgzmmmgds Mgl Logymdgmew. dgbsdsdo-
Lo, 30l EsME3q35L dgadmgds 3m3ygaLb Labgmdg3Mmgdm 3obyybobdggdmmds. sbggg, bosba dgnd-
mgds 365dmeYMEglb gmod@nco badsmomoao.

53 dg3mbgg3530 30B6dgbmbamos, 3g0s@mM@Ts @sn(335L 3MbrEb0sm MMM, Moms dbs-
9950 9bmb dgmns(300L 3Mm(39LL. gosGmMo Ybos Bemmdogl IMmmo33My39893ab 33300 O
0330b9g3m 336Mg3m3n 3mgboms BasMmIsMmmgal §ggdbngsl, Mo Bosbomabgdl Lsddbmng 3mde-
bogoz0olb 8gnszneda. gb 3mbgomgbznsmMmmdol ©o330L Bmgamgmdsal Bamdmdmdl ws, 33539
Mmb, 390005(300L 3MM(39L0L sGOGRMEIoNE go69dmb Jdbab.

dg0s300L 3GAm(39Lab (396@FMImNA s d;nszs6m bsBamb BsMmImspagbl 3mbgnwgbzns-
M, Mm3gmoa(z gos@m@mal Bobsdg gooznm @omgdgdlh Bosmdmamdl. 3mbgnegbasmaumm-
35 06393L abgoo sEgdomn Bog@mMmgdalb LEadymamMgdaslb, AmamMazss: bsMmgms aumbmgg-
mmds, 3g036bIgdal LsIsMoamnsbmds, Fgas@mMmal bgaGMmsmyMmmds, dgeasz0ab gugd@nsbm-
&5 s Lbgs.

3mbg0EgbzosmyMa nbgm@mas(3n0l s(330L dMabsGgdn gsbLbbgagzgdymas ndab dabyco-
300, bd4dg gbgds 3565 o Jns 3MbPNEYbNsMYMmMSL. dogomoma, gty 3MbynEgb(snamy-
Amdob EMHML 0bgmMds300b o330l dmgamagmds 930bMgds gwasGmml, Gmdgmndg dbatgl, dbo-
0l bomImBowagbgmb, 94L3gMEBL, MeMmEndobl 86 3mB3gl. sbggg, 30Bs6dgbmbamos, gl dmgammgm-
35 b 393M(39maL 63d0L30gM Imbsbamgdy (LB ogomEn, 3GogE 035060 s Lb3.), 3063 3Gmeg-

140 Bodns 8., 3g00(300L 3Gm39L0b JMBbRoEgBEsmNMMBL ©s(3530L LBsMmmgdMogo Ggs0do ©d 86035369mmds,
»badsMmmamon s dbmgmam®, N15, 2020, 201.
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Lommo dmgamgmdal dgbEymagdobsl dgo@ym dbsmal dgbobgd abgm@dszns. Mo dggbgds dows
3Mbxy0gb300mmmMdal, dobo ©s(330L dmgamagmds b @on(335L dgmos@mmds.

535bmb, 09y 3g0s(300L 3GM(39Ldn Fbomg a5537gma3673L 3gMbmbamu@ nbgm@mas(3ansl, gL,
0330b dbMng, 06393L Isbby ,,3gMbmbsmyA 3mba(393ms 3(330L dgbabgd™ 336mbab aogMm(39myg-
3L, mmangncoges, Hmd dmgdnem dgdmbggzedo om30mmgdgmos dmbazgdms ©a84ds3900b Bgbg-
dobs s Mggndol gomzamabbnbgds, Moms abxym@mdszns gobogsmmagmglb 3obmbal dmmbmgboms
LAY (33000

doMmmomns, 3mbgogbnsmyMmmdalb (335 dMeab Lagsem abGgMgbab bymymaal Lag-
GBobgb, 35363, 53obmdb ghma, bagstim ab@gMgbol (3393 36 0brs 353dmabgzomb 336mbang-
930bs 5 L33sMOmMNsbmdnl 3Mab(303930b Yaymgdgmymeys. Jgbodsdaba, dgns@mMmds(s
90039900 ©0oq3gdo ¢bos d50bBogmmlb (3om-(39m 39 @ gossbamndmb dgdmbizgzqdo edmyyz0gd-
mo@. 53539 OML, dgas@mmds dgdmbzgzs 9bos dgogsbmb nboaznoysmyMaw, 3mbiMgGmmo
35693mMg8930L gomgamabbnbgdoon.

390058mMM3s(3 0bg b 0dndo3mb, HM3 badmasmgdab Bnbsdg bs30bMa dmgamgmds(s dg-
sbEYmmb, 30630036 13Ibnd3zbgmm3z569Las Lodmasmgdsd dgagsbmb dgasznab dggan Los-
356 m03bmdal gMHamdan, LogoMmgdabedgde 3o Rogfmomlb 3Mmgbdn s oy bagmmbg dgq436s bo-
Bmaomgdol bomdsl, dgbyzo@mb 3Mmzgbo. gb LabdmasEMgdMngn 016G MgLadol ©o(330L 30~
mgdmmdomas bo3ombobgga. 53sbmab, dgos@m@mas Mbrs dMNbzgmymb Ibamggdlh ImEal oMo 3o-
bmbogfn o6 s8mMamafo badgmoszom dgmebbdgdal @emgdal gsdmmazbgs. dbsgms dmGal go-
BmOIgdamo bodgmaszom dgmebbdgds, Mmdgma dombBgym 046s 3mMbgngbznsmyMa Immadsfo-
390980L ML 3g0s(30530, dgadmgds DML LagsH™ 068G gMaLOL bgmymeal LogMmmbgl. 53sb-
096 9o, gb gos@mEmL 535mmgdl, 36 ondzel Fbsmgms mMab ) 356mbm dgosbbdgdolb awgds
bogomm 0b@gMgbob s(330L 80bbaon.

0939 @obMamgdmmb g30b&gds 3 30(3980L G3z0Mm0, MHmM3 dgmosz00b 3Gm3gbal mbBsbaemgd
bgmym dgns300L 3MbgroabznsmMmmds. s3slb dm3yzgds 3@ 30(3900L dgdmmbgds o 3sbyybal-
3390mmdabgasb mogal sbssomgdmo dgmnsznnb 3mbsbomgd mbos @osd@3oimb, Gm3 3 dg3-
06393530 3MbgoEgb(30smNEmmMdal bgmymeanlb magan@odymo bogydggmo s@bgdmds.

3mbx0gbz03myMmmdalb 3Mnb(3030m I(3Ym0s dgeadinal AML 33gmgMgdamo 6gdal-
dogfn abgm@mds(305, MMIgmai 3GM(39Lab IMbsBamgd 3gEns(3053g 36 omEs. 3Mbynwgb-
3030 0bgmM3d(300 I3 3Mngamgananm. m)d3o gb 3Mngomagans 36 58 dMgdl sdbmene-
& babosmb s dgadmgds dgodmnomb gofzzgnm godmbszmolb dgdmbzggzgdda. dommamos, bo-
Jomnggmmd g3mm3nmo 43996980b (3963560, o3LEMN, dgmans) s LagMmedmEabm d98gdom
5039600 go3m(300mgds 350m35mabbabs, do3Msd, Jomgob gsbLbgszgdom, gosgsmmmgs 3mbyo-
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Mikheil Bichia"

Confidentiality of the Mediation Process and Ethical Dilemmas

Scientific research is dedicated to the protection of the legal foundations of Confidentiality in the pro-
cess of mediation and ethical dilemmas. The paper discusses the negative and positive aspects of mediation
confidentiality, the importance of confidentiality protection.

In addition, the purpose of the study is to first determine the specifics of the national model regarding
the confidentiality of mediation, and then to define the approaches of international acts on the confidentia-
lity of the mediation process, the legislative regulation of different countries (Germany, Austria, etc.). The
study is based on the concept that confidentiality is an integral part and the main principle of mediation that
stimulates certain positive aspects (sincerity of the parties, fairness of the agreement, neutrality of the medi-
ator, effectiveness of mediation, etc.). Accordingly, the paper emphasizes that there is a logical chain betwe-
en these factors. Confidentiality connects these circumstances with one another and plays a central role in
mediation.

At the same time, protecting Confidentiality increases the risk of damaging the public interest. Howe-
ver, in parallel with the protection of Confidentiality, the principles of legality and fairness should not be vi-
olated while ensuring that the public interest is protected. The activity of the mediator also requires the re-
solution of ethical dilemmas, which involves a thorough study of each case and taking into account specific
circumstances. Accordingly, each case should be evaluated on a case-by-case basis, and it must be determi-
ned to what extent another value may override the interest of protecting Confidentiality in mediation.

Here, the article also deals with the legal grounds for limitation of Confidentiality, in the presence of
which the invasion in Confidentiality can be considered legitimate. Determining the legitimacy of violation
and restriction of confidentiality is important for distribution of the burden of proof between the parties.
Simple, understandable and clearly outlining the grounds for confidentiality restriction is essential to assess
this issue correctly. This is even more relevant for the Georgian model, which envisages a fairly wide range
of confidentiality restrictions on the one hand, and requires the observance of proportionality, on the other
hand. In this reality, the mediator should try to find a golden mean in his activities so that the protection of
one value does not lead to an unreasonable encroachment of another value.

Keywords: Mediation, Confidentiality, Neutrality, Fairness, Ethical dilemmas, Grounds for Restricti-
ons

1. Introduction

Mediation is one of the important ways of resolving disputes, which is characterized by specific
features. Among them, it is worth noting that mediation involves a confidential process, although the concept
of confidentiality seems so general that its inaccurate or artificially extended interpretation can lead to an
incorrect solution of the issue and, therefore, an infringement of the interest of protecting confidentiality.
Accordingly, the purpose of the study is to determine, first of all, the content and legal nature of confidentiality
in mediation, and then to determine the specific features of confidentiality protection. This, in turn, will help to
clarify to what areas and to what kind of information the principle of confidentiality of the mediation process
can be applied.

In addition, confidentiality sometimes intersects with the obligation to inform, the prevention of crime,
and other public or in some cases private interests, creating an ethical dilemma as to which value should be
protected - confidentiality or ethical value against it. The conflict between the rules of professional ethics of
the mediator and representatives of other professions deserves special attention. Accordingly, the value
conflict between the protection of confidentiality and its opposite (public) interest should be studied. In this
way, it thus becomes clear to what extent it is legitimate to invade confidentiality at the expense of protecting

Doctor of Law, Visiting Lecturer at TSU, Professor at the European University, Chief Research Fellow at Legal Research
Institute Expert in accreditation of higher education programs, Chief Research Fellow at Legal Research Institute, Lawyer,
Mediator.
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another interest. The problem is interesting in the context of determining the relationship between the
principles of the mediation process. Within this framework, it is necessary to determine the importance of
confidentiality protection for mediation, which cases of restriction of confidentiality can be considered
legitimate. This issue is relevant from point of view of the distribution of the burden of proof between the
parties and is directly proportional to the imposition or exclusion of liability. Clarifying this has both
theoretical and practical significance.

The issue is even more relevant if we take into account that the practice of mediation is still not rich in
Georgia and is now being established in society. Therefore, it is very important to scrupulously maintain
confidentiality in mediation when taking the first steps.

The research was based on normative-dogmatic methods, since it is necessary, on the one hand, to
determine the content of the norms governing the confidentiality of mediation in Georgia, and on the other
hand, to define the existing dogmatic approaches to them. In addition, the paper also uses methods of analysis
and synthesis to discuss various aspects of the research topic are considered in dept and to draw relevant
conclusions by reconciling them. At the same time, with the help of the comparative method, the issue was
studied not only at the national level, but also taking into account the approaches of different countries an
international acts. This is important in order to explore the depths of the problem and to find a best way to
solve it or to improve practice.

2. The concept of confidentiality of mediation and protected spheres
2.1. General overview of mediation

Mediation is a consensual way of resolving disputes between parties, achieved through negotiation
and the assistance of a mediator as a neutral third par‘[y.l Mediation is a process in which a mediator facilitates
communication and negotiation between parties to help them in resolving a dispute and in reaching a voluntary
agreement.2

The purpose of mediation is to communicate effectively with the opposing party. The role of the
mediator itself is to facilitate direct communications. However, the mediator should be not a trusted
counselor, but merely a neutral person. Ideally, parties will trust the mediator because of his neutral role,
but they can not expect the mediator to act solely in the interests of one of the parties.3 In fact, mediation is
based on the voluntary and confidential meetings of the disputing parties in the presence of a mediator, whose
purpose is to reach an agreement acceptable to all parties.”

If we compare mediation with a court hearing, it becomes clear that the mediator is looking for a way to
reach an agreement between the parties of mediation, and the court issues a verdict. The mediator's tool is to
identify the real positions and interests of the parties, and the court is looking for facts. Mediation promotes the
principle of confidentiality, while litigation requires all evidence to be made public.’

One reason for using mediation is that an skilled neutral person (mediator) can improve the quality and
quantity of information exchanged to resolve disputes. This information, in turn, can improve the chances that
the parties choose the method to resolve the dispute they want. In mediation parties may disclose information,
and an experienced mediator can use this confidential information to advance negotiations, even if he does not

Otis L., Rousseau-Saine C., The Mediator and ethical Dilemmas: A proposed Framework for Reflection, Journal of
Arbitration and Mediation, Vol. 4, Ne2, 2014, 46.

2 Widman M. S., The Protections and Limits of Confidentiality in Mediation, Alternatives, Vol. 24, No. 10, 2006, 167.

Deason E. E., The Quest for Uniformity in Mediation Confidentiality: Foolish Consistency or Crucial Predictability?
Marquette Law Review, Vol. 85, 2001, 81.

Perkowski M., Implications of Arbitration and Mediation Implementation from the perspective of Bialystok, Optimum
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Pandemic, Herald of Law, N3, 2021, 12 (in Georgian).
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share this information to the opposing party. Confidentiality is a main element in encouraging this process
of three-way communication. For this purpose, during the mediation process mediator emphasizes that he
will not transfer the statements made during a closed meeting in a confidential setting.6 A sense of trust and
an informal environment is essential for the mediation process. If these elements are absent during
mediation, then the system will collapse’ and the goal will not be achieved.

Although mediation isn’t psychotherapy, it can have both therapeutic and counter-therapeutic
effects. In other words, the parties involved in mediation may be seeking such intangible benefits as an
apology, forgiveness, or simply more understanding from the other party. However, it is sometimes helpful to
identify the root causes of a dispute, or to have a heightened sense of empowerment. While the purpose of any
mediations is to reach a written agreement to resolve the dispute, once the parties enter the mediation process,
the mediator may see more possibilities of non-monetary benefits.®

The mediator guides the negotiation of the parties through a structured process, assisting the parties
identify problems and seek possible solutions.” In addition, the mediator encourages each party to explore
their own interests and needs, and also tries to encourage the parties to reconcile their positions. The basic
principles of the mediation process are that the parties themselves know best how to make decisions that affect
their lives. During mediation, options for resolving the dispute are discussed, and the mediator can lead the
parties to a situation where both of them can “win”."’

In fact, the mediator's style of activity can be facilitative (encouraging) and evaluative. In facilitative
mediation, the mediator takes on the so-called "Maieutical" role,11 as he tries to act as a midwife in relation to
solutions that the parties expressly offer as a way to resolve the dispute. With regard to evaluative mediation,
in this case a mediator is ready to offer his own solutions and opinions on the effectiveness or reasonableness
of the decisions presented by the parties, or, as a last resort, to offer what the mediator considers the best way
to resolve the dispute. Facilitative mediators place mediator’s neutrality at the top of the hierarchy of values.'?

2.2. Content of the Confidentiality in Mediation

Traditionally, mediation has been considered as a consensual and confidential dispute-resolvying
process."” Therefore, the main principle of mediation is confidentiality,'* which can create ethical dilemmas
for the mediator."

The term "mediation confidentiality" is used in a broad sense and may include the protection of
various information from disclosure. In this case, confidentiality protection normes include rules that apply
to one or more of the following cases. Namely, it has been established that:

a) it is not allowed to use information obtained through mediation when considering a case in court;

(b) Mediation communications may not be forcibly disclosed in the legal proceedings;

(c) Mediation communications must be kept confidential and must not be disclosed to anyone (true
confidentiality);

Deason E. E., Predictable Mediation Confidentiality in the U.S. Federal System, Ohio State Journal on Dispute Resolution,
Vol. 17, Ne2, 2002, 245.

Rosenberg P. J., Keeping the Lid on Confidentiality: Mediation Privilege and Conflict of Laws, Ohio State Journal on
Dispute Resolution, Vol. 10, Iss. 1, 1994, 181.

8 Hoffiman A. D., Wolman N. R., The Psychology of Mediation, Cardozo J. of Conflict Resolution, Vol. 14, 2013, 805-806.
Irvine M., Serving Two Masters: The Obligation Under the Rules of Professional Conduct to Report Attorney Misconduct in
a Confidential Mediation, RUTGERS Law Journal, Vol. 26, 1994, 158.

Furlan F., Blumstein E., Hofstein N. D., Ethical Guidelines for Attorney Mediators: Are Attorneys Bound by Ethical Codes
for Lawyers When Acting as Mediators? Vol. 14, 1997, 3.

This is "midwife's art." It is based on a representation that the mediator cannot directly convey important knowledge to the
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(d) the mediator is prohibited from testifying on the mediation process conducted by him;

(e) A contractual agreement between the participants in the mediation sets out the scope for maintaining
the confidentiality of the mediation messages.16

Accordingly, the basis of effective mediation is the confidentiality for mediation communications,
according to which the mediator must protect messages from disclosure. First of all, confidentiality fosters
communication between the parties and the mediator. With its help, the parties can reach an agreement
even when it would be impossible through ordinary negotiations. The the protection of confidentiality by a
lawyer, doctor, priest is similar, since in this case the privilege of protection against disclosure and
transmission of information (from testimony) also operates (is Valid).17

Accordingly, according to the principle of confidentiality, should be protected information that:

5.Was shared or created during the mediation, for example, the mediator's notes, as well as
prepared documents and visual materials for the purposes of the mediation;

6.Given to the mediator during individual meetings, during a telephone conversation with one of
the parties or by e-mail;

7.Related to the observation of the behavior of the participants in the mediation process;

8.Reflecting the reasons for not reaching a mediated agreement.18

An important focus of the Uniform Mediation Law is to ensure that the protection of confidentiality
meets the reasonable expectations of the parties. The Uniform Mediation Act expanded confidentiality
protection. Confidentiality protects communications which includes statements that are made orally, in writing,
or other recorded statements. Accordingly, the Uniform Mediation Law has created a broad privilege of
confidentiality that extends to participants and mediators."’

European Directive 2008/52/EC is based on a broad concept of confidentiality and treats as
confidential any information disclosed during mediation.”’

Problem-solving discussions during mediation are a key part of the negotiations, which requires the
parties to explain the reasons for the dispute, possible settlement options, and expectations. This may include
the exchange of personal, official or other confidential information in order for negotiations between the
parties to be successful.”' Therefore, it is possible that statements submitted during mediation may concern
private or personal data. This is natural if a party has voiced personal or sensitive issues in the mediation
process, and the processing of personal data requires strict compliance with the rules established by law.>

Thus, mediation is a private process. This allows for more free discussion of potentially sensitive issues
in the private sphere. However, obviously, this is valid as long as the confidentiality clause keeps private
nature of the discussions.”

The confidentiality of mediation creates the ability of the parties to keep the contents of mediation
communication from being used as evidence in a subsequent litigation. This is important both from a legal and
practical point of view. The sincerity of the parties can be crucial to a successful mediation. As a neutral
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third party, the mediator uses the tool of personal communication with the party, which simplifies dispute
resolution. Often the mediator attempt to identify the problem and its causes with the hope that this
information will be used to help resolve the dispute. During the discussion, the mediator encourages the parties
to discuss facts they would not normally be willing to concede. Confidentiality is paramount to the mediation
process; Without it, the parties would not want to participate in the process and make certain confessions,
which is an essential prerequisite for the settlement of the dispute. In this form, thanks to confidentiality, the
parties effectively and successfully participate in the mediation process.*

The mediator will explain to the parties the importance of confidentiality from the moment of the
opening speech. The mediator introduces the parties to the legal grounds for protecting confidentiality,
ensures that they understand this information, and explains that the parties are capable of making a decision
based on their own best interests.” In addition, the confidentiality of the mediation process does not
necessarily end when the parties and other participants leave the mediation room. If the law requires court
approval of the settlement agreement, mediation will only be completed with court approval to protect
confidentiality. However, the end of the mediation session does not mean the termination of the obligation to
protect confidentiality.”® According to the law on Mediation itself, to maintain the confidentiality should be
continued after the end of mediation, unless otherwise provided for by a written agreement concluded between
the parties and a mediator.”’

The purpose of confidentiality is to reduce the risk of non-disclosure of important information by
the parties to the mediator, as they refrain from discussing about personal weaknesses. However, the parties
should disclose confidential information in order to find a solution; There is no other way to follow the
principle of honesty and awareness.”®

The mediation process is confidential, which means that the specified information must be kept
secure and disclosure must be controlled. It is an ethical obligation to protect transmitted information.*’ In
this sense, confidentiality is considered a privilege of not disclosing information, which is the basis of a
trust-based relationship 30 Accordingly, the parties to mediation have “the privilege of refusing to testify and
not to provide explanations to other persons in a subsequent proceedings relating to messages of mediation.”"

States use this privilege as the most effective basis for protecting confidentiality during legal
proceedings. This form of protection has also been taken into account by the Uniform Mediation Law.
Accordingly, a privilege is an evidentiary construct that allows its holder to refuse to use the information
received as evidence, except in cases where the owner waives the privilege or the statements relate to cases of
exclusion from the privilege.32 That is, the Uniform Mediation Law has created a broad privilege of
confidentiality that applies to participants and mediators.”

Thus, a privilege in law is the right to exclude certain information from being used as evidence.**
Privileged communications shall be considered statements made by persons in the mediation process that are
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protected from forced disclosure on the witnesses during the participation of the mediator or party to the
proceeding.™

The question arises: what is the purpose of privilege?

The main purpose of mediation privilege is to ensure the protection of the mediation parties against
these downside risks of failure. However, if the protection of confidentiality is illusory, the parties will refrain
from participating in the mediation process. Another main purpose of this privilege is to give the public’s
perception that the mediators and mediation process are neutral and impartial.36 In this sense, the
confidentiality of mediation creates an environment for parties to be open and honest with each other
because they have the opportunity to meet with each other through mediation without fear of public
embarrassment or the risk of revealing sensitive information. Individual meetings (sessions) between the
mediator and each party in the absence of the other party at these meetings are a unique feature of mediation.
They are generally produced because any information provided by a party to the mediator is confidential and
the mediator will not disclose these communications to the other party or anyone else without the consent of
the party that provided the information.”’

Mediation offers the parties the opportunity to maintain the confidentiality of the negotiations. Expe-
rience also proves that mediation is effective because the mediation process is confidential. However, nego-
tiations concluded during mediation have no binding force until they take the form of an agreement.38

2.3. Internal and external confidentiality in mediation

According to the subject composition, the distinction between internal and external confidentiality is
distinguished. During external confidentiality, notes must be protected from third parties. Therefore, the
obligation to protect the information disclosed in external confidentiality rests with the mediator, any party, a
representative of the party, an expert, an interpreter or a witness. Accordingly, external confidentiality obli-
ges the participants of the mediation not to disclose the information and not to transfer it to external
parties.39 At the same time, the parties, advisors, experts, translators, witnesses, mediators and other assisting
persons are obliged not to transfer information to persons who are not considered participants of this process.
External confidentiality is aimed at ensuring that confidential information is not disclosed to unauthorized
parties, the so-called "participants of external relations."*

At the same time, it is advisable that during mediation the circle of addressees for the protection of
confidential information should be expanded and extended it to any person who may have access to the
information disclosed in mediation. Such a person may be an intern, a practitioner,”' as well as someone who
assists a mediator in non-professional matters (for example, a secretary) and has received information about
another person. Thus, the duty to protect confidentiality should apply to all those* involved in the mediation
process.
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With regard to internal confidentiality, we are talking about the duty of the mediator not to disclose
the information received from the parties during individual meetings.”’ Therefore, the protection of inte-
ral confidentiality extends to information disclosed in individual meetings,44 and the protection of internal
confidentiality is the duty of the mediator.*> A high degree of trust affects the individual (separate) meetings of
the mediator and the party, which are most confidential, since the information provided by the party at the
request of the party may not be known to the other party as well. Thus, the emergence of trust is directly rela-
ted to the protection of confidentiality.*®

The specifics of the mediator's activities should also be taken into account, since the mediator works,
mainly with (a) either open communication or (b) confidentiality. If the communication is based on
openness, then the obligation of confidentiality protection shall not apply to the information disclosed
during the meetings until the party expresses to the mediator a desire to declassify the named factual
circumstances secret.*’ It shares the principle that the free exchange of information through mediation is
necessary to build trust and understanding, as well as to encourage full and sincere negotiations between the
parties.” However, when the mediator's actions are based on a confidentiality protection approach, then
any information is considered confidential and the mediator will have right to disclose it only if there is
an agreement of the parties to this effect.”’

3. Factors Determining the Importance of Confidentiality in Mediation

Confidentiality is vital to mediation for many reasons such as: Sincerity, fairness, neutrality, an informal
and relaxed environment, and the protection of the mediation process.

3.1. Sincerity

Effective mediation requires sincerity. The mediator helps the parties to identify the issues under dis-
cussion, find possible grounds necessary for the agreement, study their own interests and take into account
them, determine the underlying causes of the dispute arising in the depths. Often such negotiations can touch
upon the deep inner feelings of the parties on sensitive issues. These negotiations require the recognition of
facts that the parties have disputed at other times. Confidentiality ensures, on the one hand, the voluntary
participation of the parties in the process, and on the other hand, effective and successful negotiations.*

Mediation is based on the principle that negotiations can only be effectively conducted in a private
and confidential sphere.”’ Confidentiality has become one of the most important topics in mediation; Partici-
pants are told that what they say during mediation will not be heard outside of the mediation and therefore
people expect the mediation process to be confidential.”*

This expectation of confidentiality not only distinguishes mediation from litigation, but also provides

the basis for a more honest relationship between the parties and the mediator. Confidentiality gives the
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parties the opportunity for honesty discuss the facts, their positions and options for resolving the dispute. In
addition, confidentiality facilitates the exchange of information and the active participation of the parties in the
mediation process.53

Thus, the principle of confidentiality leads to the trust of the parties in the mediation process. It is
vital to expect confidentiality for the success of mediation. It promotes open and honest dialogue between
the participants in the process,54 as the parties know that their communication and information disclosed will
remain confidential.”> Thus, this is the most important prerequisite for reaching an agreement between the

parties.

3.2. Protection of fairness

The fairness to the parties requires confidentiality. For example, guarantees in litigation are
evaluated by a lawyer, evidence and procedural rules are used, and they are less important for mediation.
Unlike the traditional justice system, in mediation, the parties negotiate without the expectation that they will
later be bound by them. Subsequent use of the information generated at this time can be detrimental, especially
if one party is more sophisticated than the other. Thus, if the use of mediation negotiations is not recognized as
unacceptable in legal proceedings, then mediation may be used by the party as a means of obtaining
information against an innocent party.”® In order to ensure fairness, the parties must know in advance what will
be open and what will remain confidential.”’

At the same time, the main thing is to take into account the material (meaningful) meaning of justice.
Material (substantial) fairness is understood as the achievement of a mediation settlement that meets the
minimum standards of fair balance, legality and, from a reasonable point of view, proportionately meets the
interests and expectations of the parties directly to the outcome of mediation. There must be a coherent balance
between the values of fairness, legality and proportionality.”®

Thus, in addition to the sincerity of the parties, it is the confidentiality of the mediation process that
makes the reached agreement fair. If the party knows that information disclosed during mediation will not
be protected and therefore will not be confidential, it is a high probability that he will not disclose the
information necessary for a fair mediation agreement.”

3.3. Neutrality of the Mediator

The mediator must remain neutral in facts and in their assessment. If there is a risk that the
mediator will use the information received against one of the parties in the trial, it will limit the freedom of the
parties to the dispute to be honest in mediation. If the mediator testifies in court, no matter how carefully they
are presented, they will certainly used in favor of one of the parties and this will lose the efficiency of the
mediator's activities as an impartial person.®

Hypothetical case: A party does not know which issues will be discussed during the mediation process.
He appealed to the mediator to request the provision and explanation of this information. Does the mediator
have an obligation to inform?

33 Stipanowich T., Why Businesses Need Mediation, Legal Studies Research Paper Series, 2004, 14.
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The fact is that the mediator must provide a list of issues to be considered clearly. However, a joint
meeting between the parties may pass in such a way that the agenda cannot be determined due to increased
tension between the parties. In this case, the mediator shall be very careful in providing information to one
party in particular, so as not to express his own attitude and to maintain maximum neutrality. In this case, it
would be appropriate for the mediator to note that the issues to be discussed are determined directly by the
parties, and since the agenda cannot be set, he must clarify which issue(s) he considers important for
discussion, in order to reconcile this with the other party. Here, the mediator has the right to indicate to the
party that he can use a lawyer’s consultation in order to obtain additional advice.

Confidentiality has a significant impact on the neutrality of the Mediator. Ideally, a mediator
should try to create an atmosphere that will help the participants of the mediation process to convey
information to the mediator without hindrance. A participant of mediation may not trust mediation if he knows
that the mediator may be the opposing party in court. It also prevents the mediator from establishing a mutual
understanding-oriented environment that plays a crucial role in successful mediation.®'

Granting the privilege of confidentiality to the mediator seems to guarantee the neutrality of the
mediator. If the mediator is not considered impartial, there is a risk that the parties will refuse to participate in
the mediation process and exchange of information. If a mediator cannot create such an environment, then this
reduces the effectiveness of its activities.*>

Thus, confidentiality is crucial to another cornerstone of mediation - mediator’s neutrality. It is this
neutrality, combined with confidence in a mediator's skills, that gives the parties the basis to have full
confidence in the process to use it effectively. Protection of confidentiality contributes the neutrality of a
mediator. However, confidentiality serves an institutional purpose by ensuring the neutrality of the

adjudication in a court that may hear a dispute arising during mediation.®

3.4. Incentives for choosing mediation

Confidentiality is an incentive for many to choose mediation for dispute resolution. A mediator
creates a peaceful and informal atmosphere for resolving disputes, which is a primary motivator for parties
choosing the mediation, whether the dispute involves trade secrets or unwanted personal matters.**

The informal environment encourages the active participation of the parties in the mediation process. In
the event that the parties argue in front of a judge, represented in a robe, during court hearings, the mediation
process will be conducted in such a way as to engage the parties in the process as much as possible, to
determine the issues necessary for negotiations and to make changes to the current process. This is due to the
creation of a friendly environment for the mediation parties, which due to its informal nature, provides the
parties with an effective opportunity to protect and realize their interests.®

3.5. Mediator protection and mediation program

Mediator and mediation program need protected from various harmful factors, including
harassment. New community programs have limited resources to make cases fully accessible. Frequent
subpoenas can encumber staff time and prevent volunteers from participating as mediators in litigation.
However, proper program evaluation requires adequate and accurate records keeping. Many programs do not
consider whether recordings will be retained in the absence of legal protection, to the extent that the obligation

' Johnson D. P. Jr., Confidentiality in Mediation: What Can Florida Glean from the Uniform Mediation Act? Florida State
University Law Review, Vol. 30, No. 3, 2003, 490.
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to protect confidentiality will apply to those recordings. Therefore, mediation program providers typically
destroy the records on mediation cases as a confidentiality device.®®

The importance of confidentiality is axiomatic in mediation. To be more precise, the recognition of con-
fidentiality has central meaning. The advantage of confidentiality comes from the fact that each party in the
mediation process expects that neither the mediator nor the other party can later disclose what happened. Since
confidentiality of mediation process is not absolute, the strength of this expectation depends on the ability to
predict, even approximately, the limits on disclosure in a future disputes. However, it is difficult to foresee
everything in advance, since there are many uncontrollable factors that the court uses to disclose information.®’

Thus, confidentiality has the function of stimulating the origin of various positive effects (sincerity,
neutrality of the mediator, fairness, protection of the mediator's program, etc.) in mediation. In fact, the
confidentiality of mediation provides a logical connection between these factors.

4. Mediator in ethical dilemmas

A Code of Professional Ethics® has been established for mediators, which governs the independence
and impartiality of the mediator, the promotion of self-determination, the protection of confidentiality, and
other issues. While protecting the confidentiality of the mediation process, it can encounter with another
values, creating a conflict of values between them.

In general, an ethical dilemma arises when the mediator is limited by the professional ethics of another
profession. This may be due to the intersection of the professional ethics of the mediator and the ethical
standards of lawyers, psychologists and other professionals.”

Taken as a whole, the duties of the mediator may be contrary to the public interest. This is even more
obvious if we take into account that the implementation of the profession of the mediator is valued by the
society, so it is important to have a public interest in it deserves attention. At the same time, it is distinguished
the mediator's professional duty, on the one hand, and on the other hand, the mediator's duty to the
society, which carries a much greater burden on the mediator than professional duty. The professional
duty is based on the expected reaction of the public to the outcome of the mediation (on a public perception of
outcome unfairness) and requires the mediator to intervene in the process and, in extreme cases, to terminate
the proceedings if the outcome is likely to jeopardize the public’s confidence in mediation. On the contrary,
the connection of the mediator's duty to the public is independent of the public's expected response, requiring
the mediator to intervene and prevent an outcome detrimental to the public interest, even if the public cannot
lose confidence in mediation. The point is that, as a part of their obligations towards the public, the mediator
should not agree to a mediation agreement based on an illegal or immoral grounds, even when there is no real
danger that the public will lose confidence in mediation. This was dictated by the fact that, for reasons of
confidentiality, the results of the mediation will never be known to the public, or because the violation of
morality and law as a result is not very serious. The mediator’s obligation towards the public does not stem
from the expected reaction of the society to an illegal result achieved, but from the need to protect the interests
of the society.” This is natural, since reaching an mediation agreement based on confidentiality protection and
making decisions behind closed doors increases the risk of damage to the public interest in direct proportion.
The point is that in order to protect confidentiality, the risk of encroachment on the public interest may
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increased, but with this risk the mediator has an increased duty to prevent illegal agreements between the
parties by protecting the public interest.”"

During facilitation, the mediator is more willing to help the parties in identifying an attractive
solution for them, although this can raise serious doubts about fairness. During facilitation, the mediator faces
two problems: (1) an imbalance of information and power between the parties can lead to an unfair agreement,
or (2) true or complete neutrality is practically almost impossible to achieve in mediation. By contrast, as part
of evaluative mediation, the mediator faces with questions about the sources of his authority to convey his own
values for the participants, especially because the parties usually do not give informed consent in evaluative
mediation.”

Hypothetical case: During family mediation, the husband threatened his wife, and the wife became
frightened, but denied the seriousness of her husband's threats and wanted to continue the meeting. Let's say
the mediator is competent to determine that the threat is realistic, the abuse has occurred in the past and now
affects wife’s actions. In this case, a dilemma arises not of competence, but of disagreement: Is mediator
obliged to terminate mediation due to coercion by one of the parties or not? If he stops the process, he avoids
turning the mediation process into an instrument of coercion, but he deprives wife the right to decide whether
or not to continue mediation. In fact, no matter how the mediator reacts, the wife loses her freedom of choice
not from her husband, but from the mediator. Is there any way to avoid this? Answer is: The mediator must
weigh the values in order to "protect" one party from coercion by the other. Even if this party indicates that it
does not need protection, an element of paternalism is introduced into the process, which is contrary to the
principle of free choice. Free choice is based on the value of consent.”

Hypothetical situation: in the mediation process, the mediator notices that there is an imbalance
between the parties, namely, one party is intellectually and informationally stronger compared to the other
party. It is revealed that the lack of information causes to an imbalance between the parties. In this case, does
the mediator have the right to give advice to the party?

The answer is as follows: In this case, the mediator may use the powers granted by the Mediators' Code
of Ethics to encourage the party to the process to seek additional advice as needed. A party may obtain this
advice from another independent professional.”® In this case, the mediator should act so carefully as not to
disturb the neutral environment created during the mediation process, and not to express sympathy for any
party. However, depending on individual circumstances, the mediator must decide for himself whether the
party needs to indicate additional recommendations. This already depends on the specific case and is subject to
evaluation.

Hypothetical situation: In the process of mediation an imbalance was revealed. The mediator
considered it appropriate to instruct the party to seek additional advice. The party did not exercise the right to a
lawyer or took the advice of a lawyer, but it appears that the lawyer had given improper advice and had acted
dishonestly. As a result, the interests of both parties and the ethical integrity of the process may be
compromised. What could be the solution in this case? What should the mediator accept?

Answer is: In the legal literature, it is rightly noted that if an imbalance is established, as a result of
which the interests of the parties and the integrity of the process may be violated, this may threaten the
proportional distribution of powers between the parties. This creates a reasonable assumption that mediation
cannot be equal opportunities for the realization of the principle of self-determination of the parties, which
cannot be achieved by continuing the process. Therefore, in this case, it is advisable for mediator to terminate
the mediation process.”

"' Chitashvili N., Fair Settlement as Basis for Ethical Integrity of Mediation, Journal “Alternative Dispute Resolution -

Yearbook 2016”, TSU publishing, 2017, 22 (in Georgian).
2 Burns R. P., Some Ethical Issues Surrounding Mediation, Fordham Law Review, Vol. 70, Issue 3, 2001, 702.
 Bush Robert A. Baruch, Study of ethical Dilemmas and Policy Implications, A, Journal of Dispute Resolution, Iss. 1, Vol.
1994, 17-18.
Code of professional ethics of mediators of the Association of Mediators of Georgia, Art 5 § 4.
Waldman E. (editor), Mediation Ethics, Cases and Commentaries, Unites States of America, 2011, 87.
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During mediation, the mediator often has to make specific procedural decisions, as this affects the legal
balance of the parties, the fate of the dispute and the content of the case depend on this.”® The mediator must
take into account that the process must not be corrupted.

While confidentiality protections promote fair negotiations to resolve disputes, they also
significantly eliminates the possibility of monitoring of mediators who could undue pressure on the parties to
sign an agreement. The court should not be declared negative if the dispute between the parties in mediation
cannot be resolved. However, it is recognized that some parties may engage in mediation without the intention
of reaching an agreement and may be driven by more ulterior motives, such as collecting compromising
information about the other palrty.77

Recall the case of Vitakis-Valchine v. Valchine, in which the case concerned Kalliope Vitakis and David
Valchine divorce proceedings to end their marriage. The final decision to dissolve the marriage included a
settlement agreement reached by the parties through mediation. This agreement involved alimony, bank
accounts, as well as her husband’s military pension. However, the agreement provided for the disposal (use) of
embryos that the couple froze during in vitro fertilization attempts prior to the divorce. According to the
contract, the wife expressed a desire to have frozen embryos, but without hesitation agreed to provide them for
use of her husband. In addition, it was determined that the contract could not be changed, except for the written
agreement of the parties. The ex-spouse appealed the final decision, alleging that the mediator had committed
misconduct and that she had signed the agreement as a result of the coercion identified by the mediator. The
Court of Appeals referred the case back to the Court of first Instance for clarification of these circumstances.
The court of review did not see violations and coercion on the part of the mediator, thereby supporting the
settlement agreement.”® In the Valchine case, the plaintiff noted that he signed the mediation agreement as a
result of pressure and coercion, which is why he wanted to terminate this agreement. In this case, the court
explained that unfair actions, the use of improper tactics by the mediator to ensure the execution of a
settlement agreement are unacceptable; The violation of the rules and illegal actions by the mediator were
considered as the grounds for termination of the mediation agreement.”

Confidentiality restrictions are allowed to prevent the risk when parties may want to abuse the
process. The party may seek to delay the proceedings. However, since the mediation process is confidential,
the party may represent the incorrect facts. False facts harm the other party, and the other party's bad
faith is difficult to prove. Therefore, if the party is once affected by this process, it is very likely that they will
no longer choose mediation to resolve the dispute.*® This hinders the development of mediation, on the one
hand, and on the other hand, it is detrimental to the parties and third parties affected by the results of
mediation.*’

Another case, Clark v. Bradford County School Board, Florida, dealt with a similar issue.” In the
present case, the plaintiff requested the cancellation of the mediation agreement and alleged that he signed a
mediation agreement as a result of pressure, threats and coercion applied to him. The mediator stated that he
would never give legal advice to a party during mediation, and if the party showed signs of coercion, he would
never force the party to sign a mediation agreement. Interestingly, the Plaintiff disregarded the agreement of
the parties on confidentiality when he attached the parties' settlement agreement to the revocation of the
Agreement. However, it was not filed before the court and therefore was not considered a breach of
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confidentiality. In addition, no evidence was presented to the court confirming the fact that the plaintiff was
coerced into signing the mediation agreement.® Accordingly, this action was not regarded as a violation.”

Hypothetical situation: The mediator in a divorce case saw that the wife was in desperate need of both
emotional and financial support in order to normalize the divorce, but the wife did nothing. The wife's lawyer
was not present at the hearing, and it seemed that she never tried to resolve the wife’s relationship with her
husband, which she will have to do in the future. The mediator advised his wife to consult a lawyer. The wife
did not accept the mediator’s offer to call a lawyer directly, although she did not categorically refuse, and she
thought that the lawyer would not answer her. Should the mediator seek the advice of a lawyer if the wife did
not categorically refuse it ? The answer is that if he does, it is true that he will help Wife to get the services she
needs, but at the same time she will also violate her confidentiality.** Also in this case, the mediator acts
outside the framework of mediation, thereby acting as a sympathizer. Thus, the protection of the neutrality of
the mediator is under threat.

The mediator must stop the mediation process if he believes that the fairness of the process is at
risk. This is the case of non-disclosure of information, fraud of the party or the existence of a legal obligation
to disclose confidential information by the mediator.*

In general, mediators are often tempted to disclose confidential information for several reasons. One
such circumstance may be reaching an agreement that the other party would not have signed if it had known
the confidential information.

Hypothetical case: In a business mediation over repayment of loan a creditor agrees with the party to a
settlement. One of its clauses refers to the payment by the lender of interest that the borrower has requested
from a third party. Borrower tells the mediator confidentially that he would be in a somewhat weak position in
court and that he might not have enough funds to go through with the case, although he assumed that he would
bring the case to an end. Assuming Borrower says that he did not want the other party to know about it, and
opposed any offers of disclosure. Should the mediator disclose it or else discontinue the mediation? If
mediation were to be terminated, would that in turn be a form of disclosure? Should the mediator maintain the
confidence and continue the work, no matter what? If he had continued the process, confidentiality would have
been preserved, but at the expense of the values of consent and fairness.*®

Of the ethical principles, they mainly single out the dominant value, which is hierarchically subordinate
all others in every possible case. The determination of priority between the various principles should vary
depending on the particular circumstances of the case. For example, self-determination was considered more
important in cases where the parties were fully competent and informed and the dispute resolution options did
not pose a threat to third parties or public interests. However, quality and fairness of the process are dominant
when the decisions of the parties can affect the well-being of those who did not sit at the negotiating table and
did not participate in the decision-making process."’

Hypothetical case: During a personal injury mediation, a disabled person has made an offer to a party,
but victim had a much higher demand. Injurer informed the mediator that he was monitored by the other party
under surveillance and he knew that his injuries were not as serious as he claimed. The mediator firmly
believes that disclosure of the surveillance would force him to agree Injurer’s offer, but violator categorically
objected to the disclosure of this information. Is the mediator obliged to maintain confidentiality, even if its
violation is in everyone’s interests?™

8 Tetunic L. F., Act Deux: Confidentiality after the Florida Mediation Confidentiality and Privilege Act, Nova Law Review,
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The answer is: At first glance, it seems that the violation of confidentiality should not be contrary to the
interests of any party. However, the disclosure of confidential information makes it possible to reach the
mediation agreement, which is certainly important, but the question is to what extent it is possible to conclude
an agreement through a violation of confidentiality. In this case, it is obvious that there is no element of
voluntary consent that is inconsistent, with the principle of free choice. At the same time, voluntariness is
violated and the moment of coercion is observed. This type of agreement did not meet the expectations and
interests of self-determination of the parties. Thus, in such a case, the violation of confidentiality should not
lead to a violation of the voluntariness and self-determination of the parties, since it is not allowed to ignore
the principles of mediation process.

Based on the above, the three core values of self-determination, mediator neutrality, and confidentiality
are interdependent traits that define mediation.*

At the same time, it is important to fulfill the obligation to report if there is a threat to someone's life. In
the case “Tarasoff v. UC Regents” it was established that the mediator may have an independent duty to notify
third parties of a threat. In this case, the client told the psychologist that he wanted to kill a third party, but
since the treatment was confidential, the psychologist did not inform the third party about it. As a result, the
client killed a man, about the desire to kill whom he confided to a psychologist.” In the court's view, the
existence of a serious physical or death risk to an identifiable person imposes a duty for the professional to
warn the alleged victim. The main thing was the fact that both the privilege of the relationship between the
psychotherapist and the patient and the norms of professional ethics gave the psychologist the opportunity to
disclose the information received. In order to avoid a similar result, it is important to use the arguments set out
in the case in mediation. Accordingly, this experience will solve the dilemma for the mediator and potentially
save a life.”!

Mediation confidentiality seems to prevail in certain circumstances, but there are times when another
value (such as the public duty to inform) is more worthy of protection than confidential information.

5. Legal consequences of a breach of confidentiality

The business sector applies for a preliminary confidentiality agreement.92 This is natural, because in
practice an agreement is often signed to create an additional guarantee of confidentiality protection.
Accordingly, the conclusion of a confidentiality agreement is one of the ways to ensure confidentiality. In this
case, the parties establish an obligation under the contract not to disclose the information disclosed by them. A
party maintains confidentiality not because it is required by law, but because it has agreed to protect
confidentiality.”

Thus, the basis of confidentiality in mediation can be both an agreement (mediation agreement)
and the law. However, confidentiality may be based on general rules and principles of fairness.”*

The mediator should encourage the parties to clearly define the boundaries of confidentiality and
to understand the importance of confidentiality during and after mediation. At the same time, if the
mediator is involved in the process of teaching, researching or evaluating mediation, he is obliged to protect
the anonymity of the identify of the subjects participating in mediation.”

8 Lumi L. C., La Rue C. H., Prohibiting "Good Faith Reports" Under the Uniform Mediation Act: Keeping the Adjudication
Camel out of the Mediation Tent, Journal of Dispute Resolution, No. 1, Vol. 2003, 86.
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Breach of confidentiality may result in a claim for damages. For the most part, it is carried out in
accordance with the general principles of civil liability, whether it is a contractual or tort claim.”® The
principle of confidentiality may be violated by the mediator, parties, other participants of the process,
employees and interns working with the mediator. Accordingly, they may be assigned the duty for damages
resulting under the rules of tort liability, breach of contract and property liability.”” Legal remedies may
include compensatory damages, equitable remedies (reliefs), attorneys' and mediator’s fees, as well as costs
incurred in the mediation process and in applying for remedies.”

In this case, the affected person must prove that the participant of the mediation process (mediator,
party, his representative, third party) violated confidentiality. This will lead to the cancellation of the
statement, on the basis of which the mediation participant will be burdened with proving that there was a legal
reason for restricting confidentiality in this case.

6. Legal prerequisites for limiting confidentiality
6.1. The relative nature confidentiality

Any communication conducted during the mediation process shall be confidential, except in cases where
the information falls under exceptional circumstances provided by law.” Although the legislative situation in
Georgia until 2020 did not reflect exceptional cases of restriction of confidentiality, but Georgia took into
account the requirements of the European Directive and reflected in the law cases of legitimacy of encroaching
on confidentiality.'” Accordingly, the law currently contains such grounds.

The right to confidentiality is not absolute. Under certain circumstances, a party or a mediator may
disclose confidential information to a person who is not involved in the process, including a litigation, without
the consent of the information provider. The justification for limiting exceptions to the duty of confidentiality
in mediation is based on state policy - some information disclosed during mediation should be disclosed to the
appropriate authorities, such as law enforcement or child welfare agencies. In this case, the parties do not have
an unrestricted right to resolve issues in private and on a confidential basis. The exact scope of the duty of
confidentiality depends on the source(s) to which the duty can be traced.'”!

The fact is that the confidentiality of mediation must not absolute. At the same time, mediation
should not become a refuge for the injured (or guilty) party.'®” If the confidentiality of mediation were
absolute, the interests of the victim would remain unprotected in case of bad faith of the other party in the
mediation process. However, it should be viewed positively when the mediation is not closed and the public is
informed about the mediation, which contributes to the credibility of mediation.'*

During mediation, confidentiality of communication is protected by mediation privileges. According to
his opponents, this may be contrary to the democratic principle of transparency and public participation in the
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processes.'” In accordance with article 6 of the Rules of Mediation of the United Nations Commission on
International Trade Law, unless the parties agree otherwise, all information related to mediation, including a
settlement agreement (if any), must be kept confidential by persons participated in mediation, except in
exceptional cases.'”

If confidential information is disclosed in the cases established by Article 10(4) of the Law of Georgia
on Mediation, the person receiving it is responsible for protecting this information from dissemination. Thus,
in fact, the legislator considered the recipient of secret information to the bearer of a secret, because the one
who receives information about a particular secret is the bearer of a secret. The owner of a secret shall be
considered to be the one who has the right to dispose of the secret in the sense of property law. The bearer of
the secret must handle the secret information known to him in accordance with the will or interests of the
owner of the secret. The will of the owner of the secret, the bearer of the secret is to strictly guard the
confidentiality or to transfer the secret only to a certain circle of third parties. In this case, the third party
becomes the bearer of the secret. If the bearer of the secret informs another against the will of the owner of the
secret, then the interest in protecting the secret is also violated. However, if the will of the owner of the secret
is unknown, there is an objective interest considered as a new criterion. The bearer of the secret must act in the

way that most corresponds to the will of the sacrament, or as every correct and faithful person would do.'*

6.2. Approaches to confidentiality restrictions in different countries

The German mediation law stipulates that the mediator and the parties participated in the mediation are
bound by protection on confidentiality, except as required by law. This obligation applies to all information
obtained by the mediator in the course of carrying out activities. However, the performance of this duty may be
excluded if:

1. Disclosure of the content of the reached mediation agreement is necessary for the execution or
enforcement of this agreement;

2. Disclosure of information is necessary for priority state policy (public order), including in cases
where it is necessary to prevent a threat to the well-being of a child, or to prevent serious harm to the physical
or mental integrity of a person.

3. The case concerns facts that are public knowledge or not important enough to be kept confidential.'”’

The Uniform Mediation Act lists statutory exceptions when this privilege is not exercised for
reasons of public policy. These exceptions include threats of human bodily harm or crimes containing
violence, communications used for the purpose of planning or committing a crime, evidence of professional
misconduct or malpractice, and violence.'®

Confidentiality is not defined in Australia. The standards provide that a mediator should not voluntarily
disclose information received to a person who is not a party to the mediation. Disclosure of information
received is permitted if: (1) the parties agree to such disclosure, (2) the law requires it, (3) the information
to be disclosed is not identified, (4) and there is an actual or potential threat to human life or safety.
These exceptions relate to the mediator's legal and public duties to disclose information in certain

14 Eloshvili N., Importance of Confidentiality Principle in Mediation Process, “Alternative Dispute Resolution — Yearbook”,
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circumstances. However, it is more problematic for the mediator to determine the moment when public duties
arise.'”

As a rule, the confidentiality of the mediator is governed by law and by case law. Statutes exist in most
states that have court-ordered mediation. In the absence of such rules, the courts use a balancing test to decide
whether the benefits of confidentiality protection outweigh the potential harms of disclosure. This is known as
the so-called "Wigmore test" whereby any evidence that violates confidentiality must meet four criteria:

1. Communication should be based on the principle of protecting confidentiality so that the information
received will not shared to others;

2. The protection of confidentiality must be essential to the successful conduct of the relationship
between the parties;

3. The relationship between the parties is one which the society ought to protect;

4. The potential harm from disclosure must be greater than the benefit to be gained by the society from
non-disclosure.' '’

The Bulgarian mediation law stipulates that dispute negotiations shall be confidential. The Participants
of the mediation are obliged to respect the confidentiality of all circumstances, facts and documents submitted
during the mediation process. In addition, confidentiality restrictions are allowed if: 1. this is necessary for
criminal proceedings or for the protection of public order; 2. It is necessary in order to ensure the protection of
the best interests of children or prevent violation to the psychological or physical integrity of a human; or 3.
The content of the mediation agreement governs the disclosure of information for the purpose of executing or

enforcing that agreement.'"!
6.3. Georgian model of permissibility of confidentiality restrictions

The Law of Georgia on Mediation also provides for the above experience and exceptions to confiden-
tiality restrictions, however, unlike other countries, the Georgian model is based on a wide range of restric-
tions.

6.3.1. Exceptions to confidentiality restrictions

6.3.1.1. Protecting the life or health of a person or ensuring the freedom and (or) best interests
of a minor

Article 10 of the Mediation Law allows for the legitimacy of restrictions on confidentiality. In fact, the
legislator combines several options in the first ground for restricting confidentiality. First of all, such a basis
may be the protection of life or health of a person.

Human life is considered the highest legal good. Obstruction of it is a violation of the law, and the law

112

does not allow harm to someone else's life.” ~ In fact, the UN Convention on International Trade Law also

recognizes that confidentiality can be violated if it is necessary to preserve human health and save lives.'"

Therefore, it is noted that mediation communications are confidential, but in exceptional cases disclosure of
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information that is purposefully used for the goal of planning, committing or attempting to commit a criminal
act, concealing an ongoing criminal activity or threatening violence will be allowed.'"*

In addition, European Directive 2008/52/EC is of great importance, which obliges Member States to
maintain the confidentiality of a mediation process both during and after its completion. One of the grounds for
restricting confidentiality is when the disclosure of confidential information is necessary for the overriding
public policy interests of the Member State concerned, including to protect the best interests of the child or to
ensure the psychological or physical integrity of a person.' "

Confidentiality restrictions may be based on the disclosure of confidential information or only for the
protection of the freedom and the best interests of a minor. A minor may be considered a person under 18
years of age.''® This also follows from the Code of the Rights of the Child, since a minor under the age of 18 is
called a child by law.""” To determine the best interests of the child, we should be guided by this code, as it
explains that the best interests of the child include the well-being, safety, health, educational, developmental,
moral and other interests that are a priority for the parent, in accordance with this law and individual
characteristics of the child, with the participation of the child, and giving due account to the opinion of the
child.""® Article 5 of the same code establishes that the child has the right to give preference to his/her own
best interests in making any decisions concerning him/her.

Confidentiality and non-stigmatization are principles for the protection of minors, and the program of
diversion and mediation for minors is of particular importance. In fact, the individual approach of persons
participating in the mediation process to a teenager-criminal should be based on the confidentiality of people's
personal data and not allow stigmatization of a teenager as a criminal.'"’

Mediation is usually in the best interests of the child as it relates to self-determination, voluntary
agreements and includes the settlement of disputes between parents. For most children, it is useful to continue
their relationship with their parents after their divorce, as long as it is safe for both parents and children;
Mediation may be the best way to resolve a dispute that helps parents reach an agreement. The Model Family
Mediation Standards include specific suggestions for how mediators can help parents make the best use of
mediation to protect the best interests of the child. However, they do not support post-divorce parenting plans
(such as joint custody). This decision is for the parents make with the support of the mediator and their
advisors.'*’

In accordance with this Standards, the mediator encourage parents to seek out child development
information and useful community resources. They suggest that parenting plans developed as a result of
mediation may include relevant details about the child's residence and decision-making responsibilities. This
information encourages parents to consider revising a parenting plan over time as their child's developmental

21 addition, when

needs change, and to contribute a process to resolve future disputes on the process.
appointing a representative for a child, it is advisable to involve a lawyer specializing in this field, since he

knows the specifics of protecting the interests of the child.

" Tetunic F. L., Act Deux: Confidentiality After the Florida Mediation Confidentiality and Privacy act, Nova Law Review,

Vol. 36, Iss. 1, 2011, 83.

Directive 2008/52/EC of European Parliament and of the Council, 21 May 2008, <https://www.legislation.gov.uk/eudr/-
2008/52/article/7 > [15.12.2022].

Paragraph 2 of Article 12 of the Civil Code defines an adult.

"7 Code of the Rights of the Child, article 3, paragraph "a", 20.09.2019.

'8 Code of the Rights of the Child, article 3, paragraph "h", 20.09.2019.

"9 Shalikashvili Sh., Criminal, criminological and psychological aspects of the program of divergence and mediation of minors,
Tb., 2013, 41.

Schepard A., An Introduction to the Model Standards of Practice for Family and Divorce Mediation, Family Law Quarterly,
Vol. 35, No.1, 2001, 18-19.

! Ibid, 19.
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6.3.1.2. Disputing or denying the fact of a mediated agreement

The Mediation Law allows confidentiality to be limited even if the use of the information is necessary to
prove the fact of a mediated settlement when the other party disputes or denies that fact.'**

In almost all cases, confidentiality can be denied on the basis of the agreement of the parties. However,
this is not always straightforward, and questions arise as to who should give consent (bystanders, whistleb-
lowers, or documented individuals) and whether consent should be explicit or implied. It also determines
whether this is acceptable or not and how consent can be subsequently revoked. If it comes to refusing confi-
dentiality, it must be reflected in a document-agreement prepared and signed during mediation, that expresses
consent that the information received may be used as evidence in certain cases, or both parties want to prove
what happened during the mediation process.'*

The negotiations carried out during mediation are confidential, and therefore it is difficult for a party to
present the information as evidence related to the illegal actions (misconduct) of the mediator or lawyer in the
mediation process. However, the court may accept such evidence in extreme cases, when it comes to serious
crimes. For example, in the case “Tapoos v. Levenberg”'**
not due to the illegal actions of the real and an mediator. One of the parties stated that the agreement is not

valid due to the illegal actions of the lawyers and the mediator. The mediator requested the termination of

one of the parties argued that the agreement was

proceedings of reviewing the claim filed against him/her or to make a summary decision. Evidence was
presented that described the facts in detail during the mediation process. There was a dispute about the
admissibility of this evidence, although it was ultimately acknowledged that the evidence was deemed
admissible for the purposes of the truthfulness of the statement only.'> This makes it clear that the act of
mediated settlement is the only one that confirms the fact of the agreement.

6.3.1.3. Existence of an obligation to disclose information disclosed in the mediation process
prior to mediation

During the mediation process, a party may find out the information, the obligation to disclose which was
assigned to it before the mediation began. Accordingly, confidentiality protection rules do not apply when a
party is obliged to fulfill its obligation assumed prior to the commencement of the mediation to disclose
information that the other party has learned during the mediation process.

Although the duty of disclose the information arose before the mediation occurred, but this does not
mean that confidential information must be fully transmitted. The legislator indicates that such
information may be disclosed under the most limited conditions of disclosure.

The question arises: what does it mean to disclose information as limited as possible?

The answer is: in this case, this information must be disclosed in such a way that no data is transferred to
other persons, the transfer of which is not necessary, does not serve to fulfill the obligation to disclose
information undertaken before the mediation and / or relates to personal or other confidential data.

6.3.1.4. A court decision or other legally binding decision to disclose information
The law also links the disclosure of information obtained in the mediation process to a legally binding

act. Such an act may be a court decision or other binding decision. Another decision of this kind may be, for
example, a notarial act, an arbitration decision.

22 Law of Georgia on Mediation, Article 10.

12 Hardy S., Rundle O., Mediation for Lawyers, Australia, 2010, 192.
124 Tupoohi v Lewenberg (No 2), 21/10/2003, VSC 410.
' Hardy 8., Rundle O., Mediation for Lawyers, Australia, 2010, 193.
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At the same time, information obtained during mediation, on the one hand, should be disclosed to the
maximum extent limited, on the other hand, the relevant party should be informed about this in
advance.

In addition, mediation in its manifestations may involve the processing of data. Accordingly, it is
necessary to check and strengthen the legality of the processing of data used in the mediation, as well as to
regulate and specify the confidentiality regime. This confirms that the confidentiality and data protection
requirements specific of mediation are interdependent areas and sometimes develop in parallel with each other.
It is advisable to regulate the mediation process in such a way as to indicate the nature and purpose of the
confidentiality of mediation, as well as its possible compatibility or connection with other regulatory norms. In
addition, since exceptions to the limitation of confidentiality have been formulated under the data protection
regime, imperative requirements or overriding purposes in encroaching on confidentiality should usually be
subject to the data protection regime. However, at the same time, it is necessary to weigh the values in order to
determine which ones is of higher interest. The rules may also specify this specific authority (weight), as well
as what type of authority (administrative, police, prosecutorial or judicial) has the right to claim violations of

confidentiality. Mediation is a data processing process that must have legitimacy. '

6.3.1.5. Investigation of a particularly serious crime

Confidentiality may be violated even if, during the mediation process, information was disclosed
indicative of an offense under criminal law.'”” However, the legislator considered only a particularly
serious crimes the investigation from the categories of crimes as a legal basis that makes the disclosure of
information legitimate obtained during mediation. Accordingly, it is necessary to determine the existence of a
crime provided for by the Criminal Code, that is, a crime for which imprisonment for a term of more than ten
years or life imprisonment is imposed (Article 12(4) of the Criminal Code). If the investigation of this type of
crime does not require the disclosure of information revealed during mediation, then it is unnecessary to talk
about the legitimacy of the confidentiality restrictions.

In addition, in this case, the legislator establishes additional prerequisites for the restriction to be
considered legal. Namely, when imposing a restriction, two additional conditions must be met: (a) the
information must be disclosed as limitedly as possible, and (b) the relevant party shall be preliminarily
notified thereof.

6.3.1.6. Voluntary execution or forced execution of mediation agreements

International acts provide for exceptions to confidentiality restrictions. For example, under article 10(2)
of the UNCITRAL Model Law, confidential information may be disclosed or admitted as evidence if it is
required for purpose of fulfilling or enforcing an settlement agreement.'*® The European Directive 2008/52/EC
is also one of the grounds for restricting confidentiality when it is necessary to disclose the content of an
mediation agreement in order to comply with this agreement or for forced enforcement.'” Similar provisions
are contained in articles 9 and 14 of the United Nations Conciliation Rules in the Field of International Trade

126 Hueso L. C., Confidencialidad y proteccion de datos en la mediacion en la Union Europea, Revista IUS, Vol. 12, Ne41, 2018,

336-338.

UNCITRAL Model Law on international Commercial Conciliation with Guide to Enactment and Use 2002. United Nations,
New York, 2004, 27.

Morek R., Nihil silentio utilius: Confidentiality in mediation and its legal safeguards in the EU Member States, Era Forum,
Vol. 14, Ne3, 2013, 432; Batiashvili 1., Confidentiality in Mediation in Resolving Property Disputes: Reality and Challenges,
“Law and World”, Ne21, 2022, 105-106.

Directive 2008/52/EC of European Parliament and of the Council, 21 May 2008, <https://www.legislation.gov.-
uk/eudr/2008/52/article/7 > [15.12.2022].
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Law, according to which disregard of the principle of confidentiality may be justified when it is necessary to
enforce the mediation decision.'*

Such experience is provided for by the Law of Georgia “On Mediation”, in particular, the content of a
mediated settlement can be disclosed if it is necessary for the mediated agreement to be implemented

voluntarily or coerced.

6.3.1.7. Legal or disciplinary proceedings against whistleblower

The law establishes that the restriction of confidentiality is permissible even if the following
prerequisites are present in the aggregate:

4. A legal or disciplinary dispute arise from the mediation process;

5. This dispute is brought against the information provider;

6. Disclosure of confidential information is necessary to protect the legitimate interests of the
information provider.

Thus, the simultaneous existence of these circumstances may serve as a legal basis for restricting
confidentiality.

This is also natural, since interference in a confidential space is justified only when a person is
acting in self-help or "close to self-help". Accordingly, if a secret recording is the only way to protect one's
right, such record be used provided that the interference does not serve to impose civil liability on the other
party."*! The reason presented for limiting the confidentiality of the mediation process should be based on a
similar principle.

If the mediation agreement were absolute, the party trying to prove the existence of an agreement would

132

not be able to defend its position. Thus, the court noted in one case ” that the notices and information

contained in the mediation agreement are not considered confidential information if their disclosure is

necessary to prove the existence or scope of the settlement agreement'*®

6.3.1.8. Knowledge of confidential information prior to mediation

If a party knew information before the mediation that was confidential during the mediation process,
such information may be disclosed. A party may obtain such information from other means established by law.
This, obviously allows for the use of this information.

The legislator also considers the case when such information got into the public space in a different way,
so that the party does not violate the obligation to maintain confidentiality. At the same time, the release of
information into the public space deprives this information of its confidential nature, therefore this is also
considered as a basis for limiting confidentiality.

In fact, confidentiality protection does not apply to information that is already known to another person
or can be obtained in other ways. Also noteworthy is how the parties use the information obtained during
mediation. Confidentiality and disclosure obligations play an important role not only for the mediator, but also

for the parties.'**

130 UNCITRAL Model Law on international Commercial Conciliation with Guide to Enactment and Use 2002. United Nations,

New York, 2004, 27.

Decision of the Chamber for Civil Cases of the Supreme Court of Georgia, dated May 4, 2015, Neas-1155-1101-2014.
B2 Union Carbide Canada Inc. v. Bombardier Inc., 05.08.2014 SCC 35

33 Weinberg O., Weinberg B., Is there absolute Confidentiality in Mediation? Toronto Law Journal, 2019, 2.

134 Rabe C. S., Wode M., Mediation, Grundlagen, Methoden, rechtlicher Rahmen, 2. Auflage, Berlin, 2020, 25.
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6.3.2. Proportionality

According to part 1' of article 104 of the Civil Procedure Code of Georgia (hereinafter referred to as
CPCGQG), the court shall not accept information and documents disclosed on a confidential basis during judicial
mediation as evidence, unless otherwise provided for by agreement of the parties. According to article 141 of
the CPCG, a participant of the mediation cannot be called and questioned as a witness regarding the
confidential information that he learned during the mediation process. In addition, the proceedings on the case
are terminated at the request of the parties or at the initiative of the court if there was a mediation agreement or
an international mediation agreement by which the dispute has already been resolved (Article 272 of
CPCG).'*

The Law on Mediation"* stipulates that in cases specified by law, the transfer of confidential
information to an authorized person or body must meet certain preconditions in a cumulative manner, namely:
a. Disclosure of information shall be adequate for a legitimate purpose; b. The information shall be
disclosed to a proportional extent so that the confidentiality of such information is protected as much as
possible from third parties.

In fact, this entry echoes the record of the Constitution concerning the requirements for the restriction of
personal rights. The point is that personal space and communication are protected by the constitutionm, which
should be relate to the communication before the mediator. The right to personal space and communication is
not absolute and can be limited when exercised in accordance with the law, which is necessary in a democratic
society to ensure state or public security or to protect the rights of others. For these restrictions, it is necessary
to comply with formal and material requirements. At the formal level, there must be a court decision or,
an urgent necessity in the cases provided for by law, in which case the restriction shall be allowed even
without a court decision. The material requirement implies that the restriction must serve any of the
legitimate aims listed above, as well as be a necessary and proportionate means to achieve the aim. In
accordance with the principle of proportionality, the restrictive regulation of the right must be a useful and
necessary means of achieving a valuable significant (legitimate) goal. In addition, a legitimate goal should not
be achieved at the expense of an increased restriction of the right."*® The interest in obtaining data shall not be
satisfied if inference in the the right without the consent of the authorized person. There must be a legal basis
for legitimizing such interference.*” This may be the consent of a directly authorized person to transfer
personal data. Accordingly, in compliance with these rules, confidential information may be disclosed to
others in such a way that, on the one hand, it serves a legitimate purpose, and, on the other hand, it is disclosed
in a proportionate amount.

It is advisable to have legal cases of confidentiality restrictions with extreme caution and on a case-by-
case basis. This is important to ensure that there are legal grounds for the restriction and that a
misinterpretation of the restriction does not jeopardize the mediation process or unduly expand cases of
confidentiality restrictions. 140

However, Article 10, paragraph 4, subparagraphs "c", "d" and "e" of the Law of Georgia "On
Mediation" already indicates the dissemination of information to a limited extent, but proportional disclosure
of information should include the dissemination of confidential information to a limited extent. Therefore, it
shall be determined what specifics are used in the above mentioned tree cases on the dissemination of

135 Civil Procedure Code of Georgia, Legislative Gazette of Georgia, 14.11.1997, Ne1106-1.

136 "On Mediation" Law, Legislative Gazette of Georgia, Article 10, Paragraph 5.

137 Constitution of Georgia, Article 15, Clause 2, Legislative Gazette of Georgia, 31-33, 24/08/1995.

138 Decision No. 3/1/512 of the Constitutional Court of Georgia, dated June 26, 2012, in the case "Danish citizen Heike
Krongvist against the Parliament of Georgia", 1I-60; Decision No. 2/2/1276 of the Constitutional Court of Georgia of
December 25, 2020, in the case "Giorgi Keburia vs. Parliament of Georgia".

See Gallwas H.-U., Der allgemeine Konflikt zwischen dem Recht auf informationelle Selbstbestimmung und der
Informationsfreiheit, In: Neue Juristische Wochenschrift, 45, Jahrgang, Heft 44, 1992, 2787-2788 (in German); Gallwas H.-
U., General conflict between rights of informational self-determination and freedom of information (Georgian Translation),
Bichia M. (Translator), “Modern Legal Review”, Ne1(3), 2015, 70-73 (in Georgian).

Bichia M., Legal Regime of Confidentiality Protection in the Mediation Process and Its Meaning, “Law and World”, Nel5,
2020, 201 (in Georgian).
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additional information to a limited volume, the observance of proportionality on the basis of all restrictions
precludes the need to reflect an additional provision in a separate paragraph on the dissemination of a limited
amount of information.

7. Conclusion

Mediation is one of the most acceptable and flexible ways of resolving disputes for the parties,
based on the interests of the parties. During mediation, a mediator helps the parties to freely exchange
important information for the case, which increases the likelihood of reaching an agreement that matches their
interests. This process is aimed at self-determination of the parties, since the purpose of mediation is to help
the parties clarify and identify their own interests and reach an agreement. The mediation agreement itself is
consensual and based on a contract. Accordingly, its violation may entail contractual liability. Also, damage
can be compensated by tort law.

In this case, it is advisable for the mediator to maintain confidentiality so that the parties can trust the
mediation process. The mediator should possess the technique of conducting negotiations in a calm and
free environment, which will encourage to three-way communication in mediation. This obliges a duty to
protect confidentiality and at the same time creates an informal environment for the mediation process.

A central and main part of the mediation process is confidentiality, which creates ethical dilemmas
for the mediator. Confidentiality leads to the stimulation of positive factors such as: the sincerity of the
parties, the fairness of the agreement, the neutrality of the mediator, the effectiveness of mediation, etc..

The recipients of confidential information protection are different depending on whether it
concerns to external or internal confidentiality. For example, in the case of external confidentiality, the duty
to maintain information lies with the mediator, any party, a representative, an expert, an interpreter or a
witness. It is also advisable that this duty should be extended to any participant (intern, practitioner, etc.) who
has learned information about the party during the performance of professional duties. With regard to internal
confidentiality, the duty to protect it must be respected by a mediator.

However, if a party discloses personal information during the mediation process, this in turn leads to
the dissemination of the Personal Data Protection Act. It is also logical that in this case it is necessary to
take into account the rules and regime of data processing in order to make the information public on full
compliance with the legal requirements.

It is true that the protection of confidentiality increases the risk of attacking on the public interest,
but at the same time, the protection of the public interest should not lead to neglect of the principles of
lawfulness and fairness. Therefore, the mediator should study ethical dilemmas also separately and analyze
cases independently. At the same time, the mediator should evaluate the case individually, taking into
account the specific circumstances.

The mediator should also work in such a way as to fulfill his duty to society, since it is most
important for the society to assess the outcome of mediation in terms of fairness, and to interfere in the
process as needed, and stop the process if there is a threat to public confidence. This is dictated by the need to
protect public interests. At the same time, the mediator should ensure that there is no illegal or immoral
mediation agreement between the parties. A mediation agreement between the parties reached in confidential
negotiations in mediation may increase a risk of harm on the public interest. In Addition, this also instructs the
mediator not to allow the illegal agreement between the parties to be concluded in order to protect the public
interest.

Here, the affected person shall bear the burden of proof that the participant of the mediation process
violated the confidentiality of mediation. This is followed by a reversal of the assertion and in order to avoid
liability, the mediator must prove that there was a legitimate basis for encroaching on confidentiality in this
case.
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Any information disclosed during mediation, which was not known to the participant of the
process prior to mediation, is protected by the principle of confidentiality. Confidential information is
protected by privilege. However, this privilege does not carry an absolute nature and may be limited in
certain exceptional cases. Although Georgia has taken into account the experience established by European
countries (Germany, Austria, Belgium) and by international acts, but, unlike them, it expanded the range of
exceptions to confidentiality restrictions.

At the same time, the legislator rightly noted that in the cases established for by Article 10 (4) of the
Law of Georgia on Mediation, confidential information will be allowed only to an adequate and proportionate
extent of the legitimate purpose. However, some of the legal grounds for interference in the confidential sphere
(points "c", "d" and "e" of Article 10, paragraph 4 of the Law on Mediation) already include the dissemination
of information to a limited extent. If proportionality applies to all exceptions to the restriction of
confidentiality, then it is not clear what is the purpose of adding a similar rule in the tree paragraphs above
mentioned that the disclosure of information received during mediation may be disclosed to a limited extent.

It is advisable that confidentiality restrictions be given a more specific form in the law so as not to
create the danger of confusion and dilution of these grounds. At the same time, the abundance of cases
provided for by law creates a threat of unreasonable invasion of confidentiality. This becomes even clearer if
we take into account that some of these cases are of a general nature and it becomes difficult to specify their
content. Therefore, the basics for limiting confidentiality should be easily and clearly formulated. Under
these circumstances, the mediator must find a golden intermediate in order not to unreasonably violate the
other ethical principle in compliance with one ethical value.
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Nino Kharitonashvilix

Court mediation as a Means of Access to Justice and a Prerequisite
for the Development of Private Mediation

Today, due to the diversity of public relations, the problem with overloading courts is stated all over
the world. For the effectiveness of justice, countries are introducing alternative means of dispute resolution
and promoting development. A number of substantive and procedural advantages of alternative mechanisms
to resolve disputes are recognized in practice and theory.

The aim of the paper is to share the experience of foreign countries with Georgian readers, including
critical opinions which is essential for the proper promotion of alternative mechanisms to resolve disputes
and develop legal policy in this field. The paper briefly reviews the main problems of dispute resolution by
Judicial and non-judicial methods, and the introduction of the institution of preliminary conciliation is
proposed as a solution.

Key words: mediation, conciliation, arbitration

1. Introduction

Public relations are developing and changing, as a result, the new fields are emerging, for example, the
digital economy. The digital economy brought about enhancing civil relations which still have not been
regulated. Increasingly changing world makes civil conflicts more and more diverse that causes the need for
justice. If the conflict of interests between people had not arisen, a man would not have coined the word justice
and thought of the idea which it is based on." Justice is the art of restoring and maintaining a balance between
conflicting interests of a human, which can be achieved through the application, observance and consideration
of appropriate standards and values. And regarding the question related to the standards and values, scientists
develop the opinion in two directions: justice based on laws is formal justice and justice based on parties -
creative justice.” When choosing a way to resolve a dispute from the two directions, the psychological
approach of the parties to conflict resolution is decisive. Creative justice can be implemented through the
means of alternative resolutions of a dispute: arbitration, mediation, conciliation, and also by the preventive
judicial bodies, such as notaries. By analyzing the statistics of using the alternative means to resolve a dispute,
having discussion about the legal culture of the society is feasible. In countries where non-judicial means of
making a decision are more developed, its population might be well prepared to take the responsibility for
deciding their own destiny in more compromising way than radical. However, it is possible to develop a
contrary conclusion that includes applying to the alternative method of resolving a dispute caused by the
judicial bureaucracy. When the people, the source of government, give the power to the courts to administer
justice, but experience a failure to get it on time, then they independently try to find and develop other
alternative ways. It is a historical fact that ADR has been introduced into the civil procedure system of various
countries as a remedy against structural, overloaded and expensive court systems: the UK's Lord Woolf reform
is a good example.” As a rule, the exact concept or definition of "civil disputes” is not available. In most cases
such disputes are defined in a negative way and include all disputes that are not of a blood or administrative
nature.* This is due to the variety of relationships that ensures civil circulation despite an exhaustive list.
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Although the main purpose of civil proceedings is the resolution of these conflicts, the way of conducting does
not depend on civil law but it determines the realization of the rights granted by civil law and depends on the
general relations between a citizen and the state defined by the specific constitution. The recognition of
fundamental human rights by the constitution has a direct impact on civil procedural law. International
approaches are also important, which in terms of procedures are mainly established in Article 6 of the
European Convention on Human Rights and Fundamental Freedoms.

Nowadays, among the three main legal ways of solving civil conflicts, such as court, arbitration and
mediation/conciliation, which are collectively called the triad of conflict resolution, the main distinguishing
factor lies in the limits of freedom and autonomy of the parties. A mediator is an assistant to the negotiation, a
facilitator of communication, and the substantive resolution of the dispute depends on the parties. Therefore,
the entire responsibility for decision-making refers to the obligations of the parties. In addition, they are free to
determine their rights and duties. In the case of arbitration, the freedom of the parties is expressed by the
choice of arbitration and the acceptance of the arbitration agreement. And, after the case is delivered to
arbitration, its decision becomes binding. The parties entrust the arbitrator not only with the dispute resolution,
but also recognize the final authority of the arbitrator. Accordingly, the freedom of the parties is fairly limited
and the responsibility of resolving the dispute rests with arbitration. From this point of view, arbitration is
obliged to resolve the conflict. As for the court, after filing the lawsuit, the resolution of the dispute is
completely beyond the competence of the parties and is transferred to the court. Courts have no right to deny
justice in civil cases, even because of ambiguity or absence of a rule. Although the risks to the parties are much
higher than participation in ADR, the binding mechanisms of the court establishes a new psychological attitude
among the parties: they expect fair, fast and efficient administration of justice. If these expectations are not
met, parties and society, in general, get disappointed. On the other hand, the participants of the civil circulation
striving for the security are seeking free spaces, which is blatant with the recent conflict between the principles
of "rule of law" and "rule of code". This creates the virtual world lacking in control of an alternative state’
where people independently build up economic relations. This means that there is already a space where a
certain relationship is adjusted without traditional law. Therefore, it is very vital for the government to
maintain the state forms for regulating civil disputes. Accordingly, it is important to highlight the preferences
and drawbacks of various means of civil dispute resolution, which will further set the perspective of their
development.

2. Experience of Foreign Countries

Due to overloading courts, many states have introduced legislation to encourage ADR. In Austria, for
example, the Mediation Legislation (Mediationsgesetz) was interposed in 2004. In Belgium, a new legislation
of mediation has been adopted by Parliament (sections 172437 of the Belgian Judicial Code) and the interest
in ADR is expressed at the supranational level. Within the framework of the European Council, the
Commission for the Efficiency of Justice (CEPEJ in French) considers the mediation as an alternative to
litigation in civil cases (including electronic mediation). On 21 May 2008 the European Union adopted the
Directive 2008/52/EC of the European Parliament and the Council on certain aspects of mediation related to
civil and commercial issues.®

Regarding the review of mediation, it is important to consider the experience of countries that have
already gone through the path of institutionalizing mediation. For example, the Belgian Mediation Act came
into force in 2005. This act distinguishes between voluntary out-of-court and court mediation. The mediation
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introduced in Georgia is similar to the Belgian court mediation. According to Belgian lawyers, voluntary court
mediation is positively evaluated but court mediation does not enjoy great success that is resulted in formality.’

In terms of alternative dispute resolution methods, it is also interesting to discuss the experience of Italy,
where the European Union 2013/11/EU ADR and 2013/11/EU consumer ADR directives were implemented.
In the opinions of Italian scientists, the term ADR, which means alternative dispute resolution, can also be
interpreted as an adequate dispute resolution. In the first Italian Code of Civil Procedure (1865), the title of the
seven articles of the introduction was "conciliation". By the Law 261/1892, the judge "can invite one party to a
private hearing" (ante litteram caucus) to reach a reconciliation. Hence, conciliation/mediation belongs to the
Italian legal and judicial culture, which was ceased by the World Wars. Legal norm no. 5/2003 (in force since
2005) established voluntary mediation, but nobody used it "because it was not mandatory".® The further
development of mediation in Italy is also connected with the overloaded judicial system. In 2009, the court
system included 5,826,440 civil cases. Mandatory mediation, which was introduced only in 2010, met with
fierce opposition from the lawyers (the issue of culture and income) and neglect from the judges (the issue of
culture).” After mandatory mediation had come into force, Italian lawyers began a strong movement against it.
The main reason for starting the fight was given by several decisions of the Court of First Instance that a
decision of the Constitutional Court on the issue of whether mandatory mediation was compatible with the
right of access to a court provided with the Article 24, Section 1 of the Italian Constitution. The Italian
Constitutional Court declared all rules on mandatory mediation unconstitutional. However, due to the
influence of the European Union, the so-called "Mandatory Law" No. 69/2013 established mediation as a
mandatory first step before applying to court'’. As a result of 20 years of diverse changes, mandatory and
voluntary methods of alternative dispute resolution, mediation, conciliation, etc. have been fully utilized in
Italy.'" It is particularly important to do a comparative review of different means of dispute resolution in order
to identify the problematic issues preventing these institutions from perfect functioning and outline future
perspectives.

3. The Means of Alternative Dispute Resolution in Georgia

Mediation in its essence, is a product of customary law and states are trying to legislate it. Georgia is a
small country with its territory and population. The Georgian language and culture are less intimate to
European culture. In accordance with the history, the introduction of mediation in Georgia can be seen as a
prescribed development, however, the institution of mediation has existed since ancient times. Mediation
appeared in Georgia at an early, pre-state stage of social development. This way of resolving disputes was
preserved in the Middle Ages and it has been followed in some parts of Georgia.'?

On June 27, 2014, an Association Agreement was signed between the European Union and the European
Atomic Energy Community and their Member States. The agreement was arranged with Georgia on July 18,
2014" which was ratified by the Georgian Parliament. The agreement clearly defines the obligation of the
State of Georgia to develop alternative means of dispute resolution (mediation, arbitration) and create
favorable conditions for their use.

By the amendments to the Civil Procedure Code of December 20, 2011, there was established medi-
ation through the court in Georgia. Although court mediation had existed in Georgia since 2011, to expand the
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legal guarantees of the rights of the parties, on September 18, 2019, the Law of Georgia “On Mediation” was
adopted.

Subsequently, Georgia joined the Convention regarding ‘’International Agreements on Mediation
resolutions" (the so-called Singapore Convention "On Mediation") approved by the Resolution N73/198 of the
United Nations General Assembly adopted on December 20, 2018. On June 21, 2021, based on the Law No.
668 the Code of Civil Procedure was added the article which determined the participation of the court in
recognition and enforcement of international mediation settlements by the United Nations Convention of
August 7, 2019.

According to the current legislation, mediation, in contrast to arbitration, can be subject to all types of
disputes, except for the categories of great public importance which require investigative powers of the court,
in particular, the disputes related to cancellation or invalidation of adoption, restriction and deprivation of
parental rights, as well as violence against women and / or domestic violence however, these issues do not
include the dispute related to the child custody after divorce, which is also characterized with a high publicity
and considers the interests of a child. The mediation process, in turn, does not determine the issues related to
the child's participation in solving them.

Conforming to the Code of Civil Procedure, a dispute might be referred to a mediator at any stage of the
proceedings. In the cases provided with the same code, the judge assesses the facts of the relevant case in
advance and without the consent of the parties he makes a decision. If the private mediation is applied on the
same dispute without results, with the consent of the parties, a judge decides to refer the case to the mediator.
In addition, the Resolution of the High Council of Justice of Georgia, December 27, 2019 No. 1/366 “On
Approving the Court mediation Program” further specifies the grounds for referring a case to court mediation
which makes the court review and study the case and assess its “mediation abilities”. Following the reservation
provided with the paragraph 2 of Article 187" related to the issue of the obligation of court mediation defined
by Chapter XXI' of the Civil Code, the decision to transfer the case to the mediator will not be appealed. The
non-appealability of a statement regarding preventive detention has been established in the procedural
legislation several times. After appealing to some procedural norms in the Constitutional Court, they were
canceled."* However, the inadmissibility of appealing the decision about transferring the case to the mediation
court is due to the voluntariness of making agreement in mediation process. Also, because of the voluntary
nature of the mediation process, the parties are obliged to attend only two sessions of the mandatory mediation
to make an informed decision about the mediation process and its results. Simultaneously, the parties have the
right to unilaterally terminate the mediation process at any stage without the obligation to reach an agreement.
The obligation to appear at the session is supported by the opportunity for a mediator (Article 8.1 of the Law
"On Mediation") to inform the party about the principles of mediation, the rights of the parties, the possibility
of having a representative, the procedure for enforcement to make a decision about the aptness of participation
and agreement in the mediation process in full compliance with the principle of self-determination.

According to the Paragraph b" of Article 186 of the Georgian Criminal Procedure Code, a claim is not
admitted if there is an agreement sealed by a notary within the regulations of notarial mediation; or on the
ground of the clause b” of the same article, there is an agreement on mediation between the parties. Due to the
agreement, parties do not apply to the court until the specified terms are fulfilled, except for the case when the
plaintiff can prove that he might be irreparably harmed without a trial; There existed the similar reservation
concerning the arbitration reservation between parties, in particular, Article 186, Paragraph 1, Sub-Clause d)
provided an inadmissibility of the claim if the parties could not conclude an agreement, or there was an
agreement between the parties to refer the dispute to arbitration for the resolution. The article was removed by
Law No. 3220 of March 18, 2015, and by the Article 2721 of the Law of the Civil Code, the arbitration
agreement became the basis for termination of proceedings based on the application of the party. This change
is fully in compliance with the right to the trial provided with the Article 6 of the European Convention on
Human Rights. And the agreement on mediation which makes the parties fulfill the obligations not to apply to
arbitration or the court before using mediation, cannot be considered as a limitation of the right because the

4" The decision of the First Collegium of the Constitutional Court of Georgia on February 16, 2004 in case No. 1/1/186.
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law provides an exception regarding the mentioned rule, and simultaneously, the legal power of the reservation
of mediation is determined by the restrictive covenants established by the will of the parties. In addition, unlike
arbitration, the decision in mediation is not made by the third party, the process is fully based on a voluntary
agreement, the autonomy of the parties, and the unlimited power of the parties to terminate the mediation at
any stage. Thus, if the legal change was justified in arbitration, today, mediation does not tolerate to limit the
interests of the party and the right to apply to the court, based on the possibility of ending the negotiation at
any stage of the mediation process and terminating it.

One, but not the only important goal of mediation is to unload courts. In this regard, it is worth
analyzing the procedure of transferring the case to mediation by the court. The court should accept the dispute
in proceedings however, the parties have to prepare a lawsuit, which in turn, must satisfy a number of
admissibility conditions stipulated by the Code of Civil Procedure. The court has to check the prerequisites for
admissibility of the claim, make a decision on transferring the dispute to mediation, and after the successful
completion of the mediation process, approve the settlement or, in case of disagreement, renew the
proceedings at the request of the party. But can the courts be unloaded by only the exemption from hearing
stages of the case? That is why, intending to unload courts the advantage of private and notary mediation is
revealed because disputing parties are not obliged to observe such formalities and can directly apply to a
notary or private mediator from the unified register of members. For this purpose, the normative reform of
mediation, realized in 2019 strengthened the broad legal warranty of private mediation, including the
possibility of securing and enforcing mediation settlements with legislative regulations. In addition, the
widespread use of mandatory court mediation can raise the public awareness about mediation which will
reinforce private mediation in the state. Mandatory mediation makes parties or legal representatives of the
parties initiate private mediation at the stage of starting a dispute without appealing to the court. One of the
advantages of mediation is the cost-effectiveness of the process that saves time and resources. According to the
Articles 38 and 39 of the Georgian Civil Code, the claims arising from the Article 187 of the Code A3 are
paid for only by 1% (not less than 50 GEL) of the cost of dispute resolution. If the dispute is not resolved by
the agreement of the parties during the court mediation process, the plaintiff is obliged to additionally submit a
check confirming the payment of 2% of the dispute resolution cost (not less 50 GEL) for reviving a dormant
judgement. In addition to the above, based on the Code A6), the fee in the amount of 50 GEL is paid for the
application on the assurance of mediation settlement. The Code A7) charges 150 GEL for the application on
the enforcement of the mediation settlement. This type of arrangement awakes the question: if the party pays
the court fee for the lawsuit, can a plaintiff state in advance that he does not agree to have his dispute resolved
through mediation and wants to apply to the court? Discussing the problematic questions of saving the
resources of the parties requires critical analysis. If we make an economic analysis of small-value claims, we
can conclude that in such disputes, when the plaintiff pays only 100 GEL and receives an enforcement notice
“for free’’, at the end of the dispute through mediation, he has to pay 250 GEL, which really increases the
costs of litigation. So, compared to the court settlement, utilizing mediation as a court service is connected
with a greater financial burden for the party. This is the main reason for the practice experienced by the
Georgian court since 2012 about returning the fee to the parties after the court approves the mediation
settlement as an act of court settlement. This practice should be strengthened by legislative changes and the
rule of refunding the fee during the approval of the court settlement reached before the substantive review
should be extended to the case of the approval of the mediation settlement as well. Despite the fact that the
party needs some assistance of a lawyer to draw up a claim and pay a fee for using the court mediation service,
the court still gets to know the case, considers the prerequisites for its admissibility, and only after passing this
stage, transfers the case to the mediator, according to the rule established in the practice of court mediation. if
the party/parties have indicated their consent in the claim and counterclaim for using the mediation
mechanism, the case is transferred to mediation even before the preparatory session.

In relation to the language of mediation proceedings, according to the Article 5, Clause 10 of Decision
No. 1/366 of the Supreme Council of Justice of Georgia of December 27, 2019 "On Approving the Court
mediation Program", after consultation with parties the mediation consultant determines the language of the
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mediation, and, if it is necessary, additionally ensures the involvement of an interpreter and/or an expert in the
mediation process. In case the mediation settlement is reached, the text of the dispute settlement must be
written in Georgian. The court mediation is allowed to imply a non-state language however, the text is written
not in the state, in which Abkhazian is included, but only in the Georgian language. In connection with this
reservation, there arises the question of its constitutionality because the Constitution clearly defines that the
administration of justice must be executed in the state language. This confirms the validity of the point of view
that although court mediation is not a process of direct administration of justice because the result of the
mediation process is not related to the achievement of a “fair” agreement, and the achievement of an
agreement is the result of the process (just about the settlement), the parties must understand that using this
mechanism, they cannot achieve absolute justice, but should be able to end the conflict, considering their own
interests and the interests of another side.'® In this case, mediation cannot be an alternative form of justice, but
an adequate form of resolving the dispute.16

Directive N2008/52/EC of the European Parliament and the Council "On certain aspects of mediation
regarding civil and commercial matters" states that the parties themselves determine the duration of the
mediation process, but it also points out the requirement for an individual country to set a limit to the duration
of the mediation process. The mentioned reference is essential for organizing the process, as the uncertainty of
the deadlines can delay it. The term for the court mediation is 45 days, but not less than 2 meetings however,
the term can be extended by the agreement of the parties. Mediation cannot become a basis for delaying
justice, because one of the parties can terminate the process without the consent of another party and the
mediator. Compulsory attendance at the first two sessions facilitates making an informed decision after getting
to know the substantive-procedural advantages of mediation. This is supported by a number of norms of the
Mediation Law and the Mediator Code of Ethics.

The mechanism of the court to make control over the enforcement of the mediation is also noteworthy.
The Seventh Chapter XLIV'® of the Georgian Criminal Law provides for the participation of the court in the
enforcement of ex mediation settlement. The court refuses to impose the mediation settlement if its content
contradicts the legislation of Georgia or if, depending on the content of the mediation settlement, its
enforcement is impossible. Accordingly, the court considers the case and verifies its compliance with the law.
A court ruling about the refusal to enforce a mediation settlement can be appealed through a private litigation.
While there is a mediation act on the settlement of the parties, but due to its illegality and/or non-
enforceability, the court refuses to enforce it, the parties have the right to apply to the court for a retrial of the
case. Especially, Article 272, paragraph d" provides terminating the proceeding if a mediation settlement has
been drawn up; The court has to issue another order on the enforcement of the mediation settlement. The
decision is made in the form of a ruling and the party is given a writ of execution. The ruling on the
enforcement of the mediation settlement is final and not entitled to appeal. The party, after the non-execution
of the mediation settlement, should have the right to dispute the same case in the court or exercise the control
over the legitimacy of the mediation settlement before terminating proceedings on the dispute. Considering
this fact, the Mediation Reform Group has started working on changes to the law which furnish equalization of
the results of court and mediation settlements. In particular, the purpose of the planned reform is to recognize
both judicial and mediation settlements approved by the court ruling as the basis for the termination of
proceedings. In such a case, the judgment is performed according to the rule of execution of the court decision
to prevent the danger of non-enforcement of the mediation settlement and loss of the right to appeal to the
court after the completion of the proceedings.

Private and notarial mediation is a particularly flexible mechanism in term of time, financial resources
and execution. The statistics of mediation carried out within the framework of the state land registration
project are as follows: 43,395 mediation processes have been registered in notary offices since August 1, 2016.

Kandashvili 1., Judicial and non-judicial forms of alternative dispute resolution on the example of mediation in Georgia,
Thilisi, 2018, 65, <http://press.tsu.ge/data/image db_innova/Kandashvili%20Irakli.pdf> [29.05.2023] (in Georgian).
Silvestri E., Too much of a Good Thing: Alternative Dispute Resolution in Italy, 2017, 79, <https://www.aca-
demia.edu/36857715/Too_much_of a good thing Alternative_Dispute Resolution_in_Italy> [29.05.2023].
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1978 mediation processes were successfully completed.'” These statistics display how many cases the court
was unloaded of, and at least two parties in this number of cases saved the costs of attorney and court, as well
as time and human resources. However, the quantity of mediations completed without making a settlement
indicates that the psychology and legal awareness of the population in Georgia still cannot voluntarily resolve
the dispute through notarial mediation. As for the practice of private mediation, there are no official statistical
data on the practice of private mediation after implementing the normative reform. The Association of
Mediators of Georgia has realized a number of private mediation pro bono projects, including family
mediation cases. In 2023, a private mediation project will also be implemented in cooperation with the City
Hall Legal Clinic and Grigol Robakidze University. Initiating private mediation, the parties are aware of the
benefits of mediation, confidentiality and a number of other advantages. Thus, the parties do not want to use
the enforcement mechanism because the mediation settlement often ends with its voluntary execution during
the mediation process. That is why there are no extensive statistics of court approval of private mediation
settlement, which indicate the preventive role of private mediation and the advantages of voluntary mediation
settlement. When discussing the mechanisms for resolving civil disputes, it is important to emphasize the role
of arbitration which has the authority to consider only property disputes. Based on the theory of delocalization,
it is regarded as a supranational legal institution that is separated from the legal space of that state where it
maintains its permanent and main place.'® Arbitration has a very interesting connection with justice. The
European countries of German law focus on this connection while in the USA, it is believed that arbitration is
not a justice-implementing body, but a special service for businesses that offers its "clients" a short, cheap and
qualified solution to the dispute.'® There is a view that choosing arbitration to resolve their dispute, parties are
willing to eschew state judicial power and apply to private means to reach a decision. According to the
legitimate expectation of the parties the dispute will be heard by their arbitrator(s), whose decision shall be
final and not the subject to judicial review.”> However, based on past experience, judicial control has been
imposed on arbitration that is manifested in the system of enforcement of arbitration decisions and which is
necessary for performing state supervision. The decision is given Res Iudicata effect: the parties are restricted
from applying to the court on the same subject on the same basis. Provided previous experience in Georgia,
arbitration is less popular and mainly used in small credit disputes. The initiators of arbitration procedures are
mostly financial organizations. However, many transnational business and commercial disputes in the world
are currently settled by arbitrators rather than judges. It appears that common and civil law practice has
achieved more harmonization in arbitration than in court.”!

It is obvious that the combination of mediation and arbitration (MAD-ARB) is gaining ground which
means transforming a completed mediation process into arbitration. So, two well-established processes to
manage a conflict convert into one hybrid process. The development of Med-Arb reflects a growing societal
trend that is increasingly related to conflict resolution through various forms of less formal, more expedient
processes."22

4. Conciliation and the Prospect of its Implementation

Conciliation appears to be a particularly interesting institution of resolving civil disputes. It involves the
discussion of the dispute by the mediator, who is endowed with broader powers to intervene the dispute than
the mediator. Conciliation is widely applied in both continental and common law countries. It is provided for

Kharitonashvili N., Notary Law, “’Bona Causa’’ Publishing House, Tbilisi, 2021, 274 (in Georgian).

Tsertsvadze G., Prerequisites of international arbitration, Tbilisi, 2008, 23, (in Georgian) <http://press.tsu.ge/data/ima-
ge_db_innova/Disertaciebi/giorgi_cercaze.pdf> [29.05.2023].

¥ Ibid, 23.

Abedian H., Judicial Review of Arbitral Awards in International Arbitration — A Case for an Efficient Sytstem of Judicial
Review, Vol. 28, Issue #6, 2011, 553, <https://kluwerlawonline.com/journalarticle/Journal+of+International+Arbitration-
/28.6/JO1A2011044

21 Dodson S., Klebba J.M., Global Civil Procedure Trends in the Twenty-First Century, Rev.1, 2011, 18.

2 Baril M.B., Dickey, D., MED-ARB: The Best of Both Worlds or Just A Limited ADR Option?, 2014, 1.
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resolving emergency disputes by the Association Agreement in the energy sector.”> As an example of a civil
law country, it is interesting to mention the practice of Belgium courts using conciliation, which imply
considering the disputes by a judge, however, this procedure differs from both trial and mediation.** In
accordance with the Belgian Judicial Code, the parties are allowed to submit the dispute to a judge for purpose
of reaching an agreement before prosecuting.” This is a preliminary conciliation procedure, during which the
court tries to persuade the parties to reach an agreement. If the parties cannot agree, the judge in a trial court is
not entitled to further consider the case. Conciliation has an informal character. The parties apply to the Clerk
of the Court in writing to get the opposing party informed. The judge holds an oral hearing. If an agreement is
made, it vests immediately and is not subject to any appeal in. The difference between conciliation and
mediation is that the conciliator indirectly resolves the case, while the mediator does not give an advice on
resolving the dispute. It is explained by the need for a wide autonomy of the parties and the supremacy of the
principle of voluntariness. On some occasions, for example, in labor disputes, the conciliation procedure is
mandatory.”® Scientists believe that mandatory conciliation does not work well and they find it more expensive
and unproductive tool than useful. We can assume that the obligation makes the conciliation procedure
ineffectual, since voluntariness, the desire of the parties to reach an agreement is the main motivator to arrange
negotiations. However, if we consider mandatory court mediation as a political mechanism for raising
awareness of mediation in the state, we can admit that mandatory mediation is justified by the less
interventionist role of the mediator in resolving a legal dispute, then the existence of mandatory mediation with
full recognition of the deliberation of the agreement can really be regarded as a means of informing people
about the mediation and institutionalizing private mediation.

5. The Problem of Resolving the Dispute through Formal Justice

Despite making an attempt at getting alternative means of resolving the dispute popular and developed,
the court is still the most relevant form of settling civil disputes as its coercive mechanisms ensure the
involvement of the parties. Scholars are more actively evaluating the political influence of the judicial sector.
There are three elements that work on the political significance of court decisions. First of all, it is the status of
judges (how they are recruited and the guarantees they enjoy), how judges define their role in the judicial and
political process. The second is the arrangement of the judicial system, including legislation revision, the
structure of judicial processes and the organization of the prosecution. The third factor is the political system,
characterized with the separation and fragmentation of power that allows the judiciary to intervene more in the
political process.”” The main problem of resolving disputes in courts of Georgia is their overloading, which in
turn, results in delaying the disputes that is against the principle of effective justice. One of the ways to solve
the problem is to increase the judicial sector. In addition, the access to the court is often problematic for
citizens. Jurisprudence is saturated with legal terms and procedures that makes more and more difficult for the
people without legal education to protect their rights and have an access to legal mechanisms. The language of
the law is also incomprehensible to the people who often apply to the law. In order to appeal to the court of
Georgia, a plaintiff has to fill in the claim form, which is much more complicated than the form required for
applying to the court in Strasbourg, and justify it in the manner accepted in practice. On the one hand, this rises
the importance of the legal profession, but on the other hand, it leads to having a relation with legal
mechanisms through representatives, which does not correspond to the general social meaning of law: law
exists for people, and not as it is called "doctrine" in Europian and "law grammar" in common law.

2 Association Agreement Between the European Union and the European Atomic Energy Community and Their Member

States, of the One Part, and Georgia, of the Other Part, <https://eur-lex.europa.eu/eli/agree internation/2014/494/2021-06-

17> [29.05.2023].

Taelman P., Stefaan V., Belgian Mediation Report, 2013, 1, <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2355902>

[29.05.2023].

> Ibid, 2.

° Tbid, 1.

2 Guarnieri C., Pederzoli P., The Power of Judges: a Comparative Study of Courts and Democracy, Oxford University Press, New
York, 2002, 3, <http:/link library.eui.eu/portal/The-power-of-judges--a-comparative-study-of/7sQRr3Lt8cs/> [29.05.2023].
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One of the obstacles to implement justice is the excessive formality®® of the process which the European
Court of Human Rights has identified many times. In the recent period, courts have declined to exercise their
jurisdictions. It was followed by a constitutional claim® in which the plaintiff requests to declare Article 186
of the Civil Code unconstitutional in relation to Article 31 of the Constitution of Georgia. According to the
plaitiff, the disputed norm gives the judge of the city (district) court the discretionary right to refuse to accept
the claim for consideration and return it the plaintiff with annexed documents. The original version of the Code
did not provide for inadmissibility of the claim, it was introduced only to unload the courts, however, its
excessive use can appear to be a barrier for implementing justice. This makes the preparation process of the
case irrational because in some judgments the court is expected to go deep into the matter, despite the fact that
the civil process is a public law, and free discretion is not allowed in it [only provided by law]. Based on the
above, it is reasonable to weaken the tendency to formalize the process and simplify the procedural rules that
can become law easily accessible to the public.

6. Conclusion

The research revealed that searching for different ways of resolving civil disputes is an important factor
for the regulation of public relations. On the one hand, the overloading of the courts indicates the crisis of the
traditional courts and, on the other hand, the growing demand for justice from the society. The analysis of the
legal regulation of mediation disclosed the need to regulate the issues concerning the language of conducting
the process, non-obligation of checking the conditions of accepting the claim and filling in its form, the state
fee, therefore, it is appropriate to deformalize the process. To arise awareness of population around the creative
justice in Georgia, it is necessary to make some measures. At the initial stage, before the people can take
responsibility for resolving the dispute, the assistance of a conciliator can significantly contribute to unload the
courts. The procedure of the preliminary conciliation will give parties the opportunity to discuss the possible
prospects of the dispute after providing a statement of claim, without filling in the application form and going
through the stage of admissibility. A conciliator, having more powers than a mediator, can consult with the
parties on the resolution of the dispute. This will significantly diversify the forms of settling civil disputes, as
well as encourage the parties and make justice more accessible.

In addition, to arise the awareness of mediation, it is essential to use compulsory mediation, proporti-
onally increase the number of mediation cases and mediators, inform the parties participating in the mediation
process. Also, the legal community should try to reinforce the initiation of private mediation which will ulti-
mately prevent disputes at early stage and establish social peace.
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OQBOQOG.
3.2. bamoam ("Naﬂl)ﬂl) OQ&OQ’bOaHMCBOQO

dgdgan 3M0@gmomdo, Hmdmomsy dgndmagds dmboglb og@aommn docal bobgmdbogmbac-
30 39901360mmgd0lb 3obLodMgMs 30l 3M33sbonl sgombadymygmo (Seat Theory). gb 3M0@gGoda
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960505(3 8m(3939ma.”
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B9mo 5d3b 3968560580.%° sBsmmanmGo smds 5GbgdM3L sHag6@0bsLs s 3gB8s60sl Jm@als o-
Lgdme Lonbggb@oom bgmdgzMmmadada, Loz 3o635MGgdnmos, Mm3 0639LGMMa© 300hbyzs ab
00090 3060, MM3gembsz sanmbsdymygmo o43b gMom-gfom bymadmdbdgm d33306030.31
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32 Schokkaert J., Heckscher Y., International Investment Protection, Comparative Law Analysis of Bilateral and Multilateral

inerstate Conventions, Doctrinal Texts and Arbitral Jurispudence concerning Foreign Investments, Bruylant Bruxelles 2009,
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B, J39, 246.
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Mate Khvedelidze*

Criteria for Determining the Affiliation of a Foreign Investor to a Particular State in an
Investment Arbitration Dispute

Implementing effective means of dispute resolution between a state and an investor represents
significant achievement of the International Investment Law. Considering the abovementioned, In the
Investment Law it is of crucial importance to determine which investor is eligible and has access to the
international dispute resolution means. For the investor to gain access to the international dispute
resolution means and to be the subject of the regulations of the ICSID convention or other bilateral or
multilateral investment agreements, it is essential for the investor to meet the criteria of being foreign
investor. Otherwise, in case of a dispute with a state, the investor will have to use internal dispute
resolution means and national courts.

In this article the following is discussed: International standards of determining nationality of physical
person investors, international standards of determining nationality of legal persons by place of
registration, location of headquarters, nationality of governing persons and location of real economic
activities. In the article method of determining investors’ nationalities during partnerships is also discussed.
Research of the aforementioned issues is significant both to ensure protection of investor’s rights and to
introduce dispute prevention mechanisms.

Key Words: Investor, partnership, foreign investment, investment agreement, investment contract,
arbiter, arbitration tribunal.

1. Introduction

Right to use international dispute resolution mechanisms is an important guarantee of protection for any
foreign investor. Considering the fact, that the foreign investments plays key role in economic development of
various countries, states are trying their best to attract foreign investors by creating liberal and investor-
oriented legislation frameworks. ' Usually, the investors prefer the countries with high reputation and express
openness to international dispute resolution mechanisms.

In bilateral and multilateral investment agreements countries pay a lot of attention to defining criteria
according to which nationality, affiliation to particular state, of the investor is determined. In examining
admissibility of an arbitration claim, arbitration tribunals are primarily guided by the international investment
agreements, because unified international rules, which determine types of investors and standards of their
affiliations to particular states (nationality) do not exist. This approach is in both the so-called ad hoc’
arbitrations and in institutional arbitration tribunals.

Even the 1965 Washington Convention on the Settlement of Investment Disputes Between States and
Nationals of other States’, member of which is Georgia since September 6, 1992*, does not, in details, define
criteria of determining affiliation of physical and legal persons to another state. Article 25 of the Convention
generally establishes the inadmissibility of citizenship (nationality) of another state when initiating arbitration
claims.

Arbitration tribunals established according to the Washington Convention have already considered
several cases against Georgia and as of today there are several investment arbitration disputes cases Georgia in

PhD Student at Ivane Javakhishvili Tbilisi State University, Faculty of Law, Senior Associate at Legal Firm “J&T
Consulting”, Affiliate Assistant at Sulkhan-Saba University, Faculty of Law.

Khvedelidze M., Impact of the Association Agreement on the investment related issues connected to Georgia, Journal
“Justice and Law” Ne4(60)18, 66 (in Georgian).

The use of ad hoc arbitrations in resolving disputes between the investor and the state is a well-proven practice. An example
of this is Articles 8 and 9 of the Agreement between the Government of the Republic of Georgia and the Government of the
People's Republic of China dated June 3, 1993 on mutual protection and promotion of investments.

Convention on the Settlement of Investment Disputes Between States and Nationals of Other States, Washington, 18 March,
1965.

4 <https://icsid.worldbank.org/sites/default/files/2020_July ICSID 8 ENG.pdf>[20.01.2023].
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ICSID arbitration tribunals. > Despite the relevance and direct relation to Georgia, criteria of affiliation of
foreign investor to particular state is not sufficiently researched and analyzed in Georgian legal literature.

2. International Standards for Determining Nationality of Physical Person Investor

International investor is physical or legal person, who export capital or other assets from one state to
another and the transaction has nature of investment. ® Nationality of physical person is determined according
to the legislation of the state citizen of which the person is. Hard evidence of determining the citizenship is
proof of citizenship. ’

As a rule, bilateral and multilateral investment agreements determine criteria of nationality of investor
belonging to one of the parties. Defining these criteria has clear aim. Protective rules of the investment law
(including through international dispute resolution mechanisms) can be invoked only by the investor who is
citizen of second state. When it comes to local investors, their affairs are governed by local legislation.®

Definition of the investor, given in bilateral agreements, must always be read together with the ICSID
Convention, because, the tribunal determines nationality of the investor according to the Convention. ?
According to the article 25(2)(a) of the Convention, national of another contracting state means any natural
person who had the nationality of a Contracting State other than the State party to the dispute on the date on
which the parties consented to submit such dispute to conciliation or arbitration as well as on the date on which
the request was registered pursuant to paragraph (3) of Article 28 or paragraph (3) of Article 36, but does not
include any person who on either date also had the nationality of the Contracting State party to the dispute. 10
The Convention itself does not define criteria of citizenship. The goal of the authors of the Convention was to
grant maximum flexibility to the member states of the convention in order to define criteria of citizenship
themselves for more investors to have access to the protection standards established by the Convention. '

Investment Law provides specific rules to determine nationality of physical person, when it comes to
citizen of two or more states. Citizenship of two or more states is present when an investor has one citizenship
together with another citizenship, according to the legislation of the other state. Double citizenship may exist
everywhere, where citizenship is granted through birthplace, while the person is being given citizenship of
another state, if two or more states consider a person their citizen. Citizenship may also be obtained by
naturalization'.

If the investor holds citizenship of two or more states, method of dominant, effective citizenship is used.
One of the main precedents of invoking this notion is Nottebohm’s case. Frederic Nottebohm was a German
physical person, who lived and worked in Guatemala since 1905 and obtained citizenship of Lichtenstein in
1939. In the case International Court of Justice determined in 1955 that Nottebohm did not have real and
effective affiliation to Lichtenstein.

ICSID arbitration tribunal on the case Husein Nuaman Soufraki v The United Arab Emirates did not
establish jurisdiction of the center, because the claimant did not meet the requirements of the article 25(2) of
the convention. Investor appealed on having double citizenship of Italy and Canada. The investor intended to

> Nasib Hasanov v. Georgia (ICSID Case No. ARB/20/44; Bob Meijer v. Georgia (ICSID Case No. ARB/20/28); Telcell
Wireless, LLC and International Telcell Cellular, LLC v. Georgia (ICSID Case No. ARB/20/5); Gardabani Holdings B.V.
and Silk Road Holdings B.V v. Georgia(ICSID Case No. ARB/17/29).

Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, 42.

Dolzer R., Schreuer, C., Principles of International Investment Law, Oxford Uniceristy Press, 2012, 45.

Schlemmer E.C., Investment, Investor, Shareholders, Inernational Investmemt Law, Muchlinski P., Ortino F., Schreuer C.
(eds.), Oxford University Press, 2008, 71.

’ Ibid, 70-71.

" Ibid, 70-71.

Reed L.F., Davis J.E., Who is a Protected Investor, International Investment Law, Bungenberg M., Griebel J., Hobe S.,
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Reed L.F., Davis J.E., Who is a Protected Investor, International Investment Law, Bungenberg M., Griebel J., Hobe S.,
Reinisch A., Kim Y.-1., Baden-Baden, Hart Publishing, 2015, 625.
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file arbitration claim on the grounds of investment agreement concluded between Italy and UAE. Through the
review it was determined, that the investor lost Italian citizenship immediately after they obtained Canadian
Citizenship and established their dwelling place abroad. The tribunal concluded, that the Investors lawsuit did
not meet the criteria of citizenship. One of the arguments was also the fact that, even if the double citizenship
was determined, tribunal would pay attention to citizenship of which state was dominant and effective. '

On the case Olguin v Paraguay, arbitration claimant relied on the investment agreement concluded
between Paraguay and Peru. The defendant, Paraguay stated, that together with the citizenship of Peru, the
claimant also held citizenship of the USA and he was raised in the USA. True, the arbitration tribunal
determined that the investor held double citizenship, however, the arbitration noted, that both citizenship was
effective, thus, being citizen of Peru was enough for him to apply for arbitration. "

Ethnic, cultural, or linguistic connections are not sufficient enough to determine affiliation of a person to
a state. Tribunal did not consider position of an arbitration defendant Turkey on the case Fakes v Turkey. The
investor held double citizenship of Jordan and The Netherlands and claimed, that the norms of bilateral
investment treaty between Turkey and The Netherlands applied to him. According to the tribunal, Turkey’s
indication to the lack of effectiveness of citizenship of the Netherlands, because according to the rules of
“genuine link”'® the investor was more connected to Jordan was not sufficient argument.

Regarding the double citizenship, ICSID tribunal has determined, that according to the convention,
Investor can not apply to the arbitration, if one of the citizenship state is beneficiary of the investment. This
definition was made by the tribunal on a case Champion Trading v Egypt, where the arbitration claimant was
citizen of Egypt and the USA. Tribunal did not share argument regarding lack of effectiveness of the
citizenship of Egypt and noted, that the rules of the convention clearly defines, that the jurisdiction of the
center does not apply on the cases where the investor is a citizen of the investment beneficiary state. '’

Regarding the citizenship of an investor, the Tribunal also heard a case, where the arbitration claimant
was Bidzina Ivanishvili, and the defendant — Georgia. The investor based the dispute on the BIT concluded
between Georgia and France. At the moment when the claim was made to the arbitration, Bidzina Ivanishvili
was not citizen of Georgia. After obtaining citizenship of Georgia, the claimant filed a motion asking for
termination of the dispute. In reality, after the investor obtained citizenship of Georgia, it turned out that the
investor was in dispute with the state of his citizenship. 18

When it comes to the North American Free Trade Agreement, NAFTA tribunal, on the case Feldamn v
Mexico, determined, that it had jurisdiction on the claim made by an investor with citizenship of the USA,
despite of the later having permanent residence in Mexico. Tribunal explained that, in general, according to the
international law, to establish connection between a state and an individual, citizenship is more superior
criteria than the place of residence or other geographical features. '

Regarding the determination of investor’s citizenship, it is important, that the following question is
answered, as to in which time frame does the investor have to hold citizenship of a relevant state for him to be
eligible to apply to ICSID arbitration. According to the article 25 of the Convention, an investor must hold
citizenship of the state on the day when the agreement on ICSID tribunal was made, or on the day, when the
arbitration claim was registered. The convention does not demand the investor to permanently hold same
citizenship between the day when the arbitration agreement was made to the day of filing arbitration claim. *°
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3 International Standards for Determining Nationality of Legal Entity Investors

Along with physical persons, investment treaties also protect legal entities as investors. ' Affiliating a
legal entity to a state is much more complicated matter, than in the case of physical persons. It is common that
different states have different definitions and forms of legal entities. In international practice, there are several
widely used method for determining affiliation of legal entities. They are the following: Place of registration,
place of business, place of governing bodies/persons. %

3.1. Place of Registration

Place of registration of legal entity is widely considered as one of the most common criteria for
determining belonging of the company to one of the states. Example of this is the investment treaty concluded
between the Netherlands and India, according to which, the Dutch company means a company registered
according to the Dutch Laws.” Along with the place of registration, the place of business as a determining
criterion is defined in a treaty between Spain and Albania. **

Place of registration as the only criterion of determination caused large discussion. The issue was that in
order to obtain investment protection guarantees, companies used to formally register in another state, so that
the investor did not have another connection to the state, other than the place of registration. > To better
understand the issue, it is recommended to review several judgements.

On the case Saluka v Czech Republic, arbitration claimant was the legal entity registered according to
the Dutch Laws. The defendant stated, that the company was owned and controlled by Japanese shareholders,
therefore, the legal entity must not have been considered as a Dutch company. The tribunal determined that, in
general, it is possible for the belonging of the legal entity to be determined according to the nationality of the
governing persons, however, because under the investment treaty between Czechia and the Netherlands place
of registration according to the Laws of either state was sufficient to determine affiliation of the company, the
tribunal did not share the opinion of the defendant and the arbitration claimant was considered as the Dutch
company. °

On the case Tokios Tokeles v Ukraine arbitration claimant was the company registered according to the
Lithuanian Law, however 99% of the shares were owned by citizens of Ukraine. Ukraine believed that the
company in reality was Ukrainian, because the shares were controlled by the Ukrainians and the place of
registration was only formally in Lithuania. Despite the shares being owned by the citizens of Ukraine, the
majority of the tribunal determined that the arbitration claimant was Lithuanian. The tribunal relied on the
writing in investment agreement between Lithuania and Ukraine, according to which, for the Lithuanian party,
Lithuanian company means a company registered in the territory of Lithuania according to the Lithuanian
Laws.”’

The Tribunal invoked only criterion of place of registration on the case Rompetrol N.V. v Romania. The
tribunal relied on the investment agreement concluded between Romania and the Netherlands, where the place
of registration was determined as an only criterion for establishing nationality. Tribunal itself confirmed, that
the arbitration claimant was in fact controlled and owned by the Romanian citizens, however, the arbitration

2 Perkams M., Protection for Legal Persons, International Investment Law, Bungenberg M., Griebel J., Hobe S., Reinisch A.,

Kim Y.-I (eds.), Baden-Baden, Hart Publishing, 2015, 638.
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claimant was determined to be the Dutch company. The argumentation on the case was also the fact, that
Romania and the Netherlands themselves agreed on the said criterion for determining person’s nationality. *

Despite of difference in opinions, the place of registration remains most widely shared criterion for
determining one’s affiliation to a state. In order for the concluding states to avoid practice of formally
registering companies, along with the criterion of the place of registration, additional criteria must be present.
One of such criteria could also be place of business.

3.2. Place of Headquarters

Next criterion, which might determine belonging of a legal entity to a state is place of the company (Seat
Theory). This criterion might as well be the only one determining factor, as well as one of the other provided
criteria.

In the international practice, the investment treaty between Germany and India is referred to as an
example of determining belonging of a company through place of headquarters, where it is stated, that a
German investor is a legal entity, who is located in Germany. *° The same provision is provided in an
investment treaty between Argentina and Germany, where, it is stated, that an investor is deemed to be a legal
entity, who is located in either of the contracting states. 31

2004 BIT concluded between Italy and Nicaragua states, that a legal entity of the concluding party is a
company, that has headquarters in the second state, whether it is a corporation, fund, association or public
agency and whether they have limited liability or not. 32

In the investment treaty concluded between Germany and China in 2005, it is determined, that for the
Federal Republic of Germany, notion of legal entity means any kind of legal entity, commercial or not, also
associations, that are located in Germany, whether the entities are profit oriented or not. **

3.3. Control Standard

Control theory is based on a principle, that an affiliation of a company to a state is based on the
citizenships of the persons who control the company. 34

In 2003, ASEAN arbitration tribunal on the case Yaung Chi Oo Trading Pte.Ltd. v. Government of the
Union of Myanmar determined not only the fact that the claimant, which was based in Singapore, but also
whether the company was controlled from Singapore. This obligation was stipulated from the 1987 ASEAN
treaty itself, which, in article I(2) states, that an investor is a company, business association of the contracting
state, which is registered according to the states law and is also managed from the same state.>

ICSID tribunal on the case TSA Spectrum de Argentina SA v Argentina, determined, that the provisions
of the investment treaty concluded between the Netherlands and Argentina did not provide bases for tribunal’s
jurisdiction. Tribunal relied on the fact, that the arbitration claimant which was incorporated in Argentina was
not being controlled by the holding registered in the Netherlands and in reality was owned by a German-
Argentinian businessman. 36 On the contrary, on the case Aguas del Tunari SA V Bolivia, the tribunal stated,
that there were grounds for referring to the arbitration according to the existing investment treaty between
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Bolivia and the Netherlands. On this case, an opinion according to which the control might be different in
nature and a company incorporated in Bolivia, that was indirectly was controlled by two Dutch companies, as
the major partners, was enough criterion to determine “Control”. However, the fact, that the Dutch company
itself was controlled by Italian and American investors, was not decisive. >’

Existence of the element of control is also provided by the ICSID convention, according to the article 25
of the convention, for the goals of the convention, person of another state means any legal entities, which had
the nationality of a Contracting State other than the State party to the dispute on the date on which the parties
consented to submit such dispute to conciliation or arbitration and any juridical person which had the
nationality of the Contracting State party to the dispute on that date and which, because of foreign control, the
parties have agreed should be treated as a national of another Contracting State for the purposes of this
Convention. **

3.4. Standard of Real Economic Activity

Sometimes, in investment agreements real economic activity is used as a criterion of legal entity’s
belonging to a state. As a rule, this standard is an additional criterion to the registration or residence standards.
3% Method of real economic activity is provided in an investment agreement concluded between Switzerland
and Croatia. According to the article 1(1)(b) of the agreement, it is required for the investor to be registered in
one of the contracting states, which in addition carries out real economic activities in the state.*” What exactly
suffices to be real economic activity, shall individually be determined in each specific case, according to the
circumstances of the case.

4. Establishing Affiliation of a Partnership

In the developing countries it is usual for a foreign investor to carry out an investment together with the
beneficiary state or other local entities. It must be noted, that with Partnership, involving parties may be
physical persons as well as legal entities or both of them simultaneously. In the meantime, if the rights of the
investor are violated, both the partnership itself and the foreign investor participating in this partnership have
the right to initiate a dispute against the beneficiary state. *'

The main thing is that the investor meets the nationality criteria. Such a partnership, as a claimant, is
only entitled to use the rights granted to a foreign investor and international dispute resolution mechanisms if
all members of that partnership are subjects of the other state and not the beneficiary subject state. If the
members of the partnership are also subjects of the beneficiary state, It is not the partnership, but individual
foreign investors that are authorized to initiate a dispute. The basis for this is that international dispute
resolution mechanisms are only for foreign investors, while domestic entities defend their rights through
domestic courts.**

5. Conclusion

In the recent decades, investors’ appeals to the international arbitrations have increased significantly.
Through the investment treaties, the states most commonly agree to a dispute resolution center established

7 Ibid, 648.
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under the 1965 Washington Convention. Right to initiate arbitration claim is an important leverage for the
foreign investors to protect themselves from an unscrupulous beneficiary state.

Establishment of effective dispute resolution mechanisms between an investor and a state represents a
significant achievement of the international investment law. Considering the abovementioned, in the
investment law it is of great importance to determine which investor is entitled and has access to the
international dispute resolution mechanisms.

In the international arbitration practice, there are still some questions as to in which cases investors or
partnerships are the appropriate physical and legal persons authorized to apply for arbitration. In order for
arbitral tribunals to accept investor claims without hindrance, it is important that investment agreements and
investment contracts contain direct and unambiguous wording regarding the jurisdiction of arbitral tribunals.

Bibliography:

1.  Agreement between the Government of the Republic of Georgia and the Government of the People's Republic
of China on Mutual Protection and Promotion of Investments, Legislative Herald of Georgia, 01/03/1995, as of
22/01/2023.

2.  Convention on the Settlement of Investment Disputes Between States and Nationals of Other States,
Washington, 18 March, 1965.

3. Dolzer R., Schreuer C., Principles of International Investment Law, Oxford Uniceristy Press 2012, 45, 46, 47,
48, 49.

4.  Khvedelidze M., Impact of the Association Agreement on the investment related issues connected to Georgia,
Journal “Justice and Law” Ne4(60)18, 66 (in Georgian).

5. Perkams M., Protection for Legal Persons, International Investment Law, Bungenberg M., Griebel J., Hobe S.,
Reinisch A., Kim Y.-I. (eds.), Baden-Baden, Hart Publishing, 2015, 638, 641, 642, 648, 649.

6. Reed L.F., Davis J.E., Who is a Protected Investor, International Investment Law, Bungenberg M., Griebel J.,
Hobe S., Reinisch A., Kim Y.-1., Baden-Baden, Hart Publishing, 2015, 617, 625.

7. Rubins N.N., Kinsella S., International Investment Political Risk and Dispute Resolution, A Practitioner’s
Guide, Oxford, Oceana Publications Inc., 2005, 139, 140.

8. Salacuse, W. J., The Law of Investment Treaties, second edition, Oxford University Press 2015, 42.

9.  Schlemmer E.C., Investment, Investor, Shareholders, International Investmemt Law, Muchlinski P., Ortino F.,
Schreuer C. (eds.), Oxford University Press, 2008, 71, 75, 79, 80.

10. Schokkaert J., Heckscher Y., International Investment Protection, Comparative Law Analysis of Bilateral and
Multilateral inerstate Conventions, Doctrinal Texts and Arbitral Jurispudence concerning Foreign Investments,
Bruylant Bruxelles, 2009, 223, 224, 246, 248.

11. Bidzina Ivanishvili v. Georgia, ICSID Case No. ARB/12/27.

12. Gardabani Holdings B.V. and Silk Road Holdings B.V v. Georgia(ICSID Case No. ARB/17/29).

13. Nasib Hasanov v. Georgia (ICSID Case No. ARB/20/44; Bob Meijer v. Georgia (ICSID Case No.
ARB/20/28);

14. Telcell Wireless, LLC and International Telcell Cellular, LLC v. Georgia (ICSID Case No. ARB/20/5);

15. https://icsid.worldbank.org/sites/default/files/2020 July ICSID 8 ENG.pdf>[16.01.2023].

16. <https://www.cambridge.org/core/journals/american-journal-of-international-law/article/abs/genuine-link-
doctrine-and-flags-of-convenience/CBOAS537F85CBC8716A03BD55F3998FBC> [23.05.2023].

107



060 bIGBNII”

30@0)0 AOGO)IT MO 33PNB0JLY @O 3330CMBOL 383630 MdOL 3GMBILAN -
06LOEG IGO0 0)065LEMEHMBNLAZNL

Fg00(309, BMamR(3 @306 3o@36Y39G0b gHo-9Bm0 Y39eody 9B9IG M0 oG IFHbGo g
bodmoemgds, mogobo strboms s 8mbgdoc, ddgomdal 8dgbgdemmdal 3m3gbob s dgbodsdnbsc,
ddzo0méob 35emo5980b 306 mymegemo bsbnemos. ddz0md0l s (3300006 8d3000m0l 8d 969 mmdsd-
®g 3mmizgbdo go, gBobsomow 860d3bgmmagobns, Gmd RsGormmbn 043696 Gmamm iz 8ods 3o (30,
obg3g, doemo dmdmadsms gdemgdo. dgmosz0odn 8mbsbomy 8gmosdmmms bgbomodogmo moymegs
dobgogmo 3604B0g00 @5 dobo sedmabsms 860dzbgcmmagobos, gfon bfog, msgom dgosznob
IB99G056mE0borgals, beogmm dgmei g dbGog, 00bslbmEmEmdal dobggoborgab.

0m3gEmmds 33em9359 @ 3GogGngo8 shggbs, Gmd Gmmgborz gmbgmogdama bodwszogdol
go@ogmado FJoemo 8gmooBmmgdo ofnsb Bosmarmmbo, 3sbbsimogdoo, doosbebgyemdbogmadmog
@5 bobgemdbogmams dmEols 3mbgenng8gddn, obadbaemn 606 653mb g3b Focrnb 860d369mmdsb bo-
dmgomgdodn, sdommgdl dob bmzosma@ Gmenl s bmygogm boswogl Jdbols g9bwgMmemn msbols-
Emmmdobogol. gb 989980 896bsgmodgdoo dgbsdhbgzos obx@mem, GHswozomm s 3mbl -
3958 men bobdmgsmgdodn, bows (s, Gmames 6gbo, bodmgommgdtog - 3mmd o mmo bm&dgd0b
dogmmdom gdems M gmogoamo bobyobgdo g395em06935. dgmoozns sfal denggsdmboemo 36mzg-
bo, &m3gmbs 8gamo doMmosedomn s joys NBMmm dg&o 0fmndo sgdomn 959780 goshbos, dsb
dgadmns gEmoEmaems aymb bsdmgsmmgdol ddzomdnsbn mobssbmagm gdolb gogmdgemgdol 6o-
bo30mmds s sdsgmmmaems, obgmn bmmdgdol godsbgodmaomgdgemo, Gmdgmmos boymggmmosme
30693 memo @5 g5 bnsMgdmmo 00bsbEMHmBab ngol bgmalbdgddengmow 8393c006780.

bogzs6dm bo@gyzgda: dgoszo0l 3Gmsgbo, 8dz00m80L 33955, 8d30mdob 8d9658mmdo,
Jocrn gons300d0, 89696 7m0 08b65LEMEGEMBs, dgmos (300 M0bsbEMEGMEnborgab.

1. 3gbogamn

39005(300 — 3300 S gMbs@ommo 80(906333@)0[)1 96 o-gMoo 9360d369mmmz69L0 3g4sbnD-
30, ghmnEOHMMma© doohbgzs MHmammg 09bsdgommgzgmdal, abg 1dggmgbo Ladysmmb bambols 3603-
369mm3o6 ImbadmgMom, MHmIgmdsz magobo goMmmsd@gbo Mmeon dgobemmms dmesgg dbomgms
89300m30560 M6(36m3G930L bgmBgBymdal 3Hm(39L80.2 Bgos(300L WGBS abE™Gamo Bgbggdo
0gd3b s bmgzmomb sGsgmomn babdmasmmgdol IMsgembannbmagebo GMmawaznob bobomaw dgad-
m9dd 5063oboqrmm.3 Mmam@ (3 39005@mMM0 ggo Gmmdgfao 5mbodbsgl, bogsMonome, dgmaszns
a5RBs 35306, MmEgLs ©gsdnbady goRbos 838 3Mm(39L0L BoMmIsmmzobmzal bszdasmobo bado
0530560 850b(3 o dbgegbow 39360 Lbgs Mgrm®mBabs, ob Mbrs dngoRbomo msbsdgommazgmdada
5033@5(300 080bs, B3 M339 GbYdMBES d3gm EMMbS s FHmENG30.*

Lo@Yyzs »dgE0s(305° @OMbyYMa bomImIsgmmdabos s dmdnbomgmdl “mediare™ ggoG,s (3
60dbogl, gobodysemgdal, (396@M3d0 80’)(360[).6 dgbodadoba, 3gmns300, Gmam3 3Gm3gbo, bLodyge-
Lo@ygom oMol (396@Mdo gmxybal 3Gm3gbo, dbsGEMMmIE, MM gogzom, mdmmb dnsmgool 3mgbals

39000@mMn, bogsmggmmb mbaggmbodg@nb bLadsMmeab bgmmal ofMgd&mtoa.

Alternative Dispute Resolution (ADR)

Geddes W. G., From Athens to AMIC: The History of Alternative Dispute Resolution, LawNow, Vol. 21, Issue 2, 1996, 9.
Antonello M., The Origins of Mediation and the A.D.R. tools, Mediation in Europe at the cross-road of different legal
cultures, 2004, 9-26.

Floberg J., A Mediation Overview: History and Dimensions of Practice, Mediation Q, Vol. 3, 1983, 4.

S Wall AJ, Lynn A., Mediation: A Current Review, The Journal of Conflict Resolution, Vol. 37, Issue 1, 1993, 160.

¢  The Chambers Dictionary, Mediation, Edinburgh: Chambers Harrap Publishers, 2006, 928.

108

[ I SRS



36m(3gbo. goaszns ool Imesgg dbaMggdmab bynGMomemn, adsmablbgdmmn nbGagMagns, ab-
&9M396(300 ©5 3mDa(30mbafgds. 360336mmM3z5605 500b0dbmb, M3 3 dgdmbzgzadn nb@gMggb(ns
63nbs dgamdEnmo sd@ns. dmgogHoma mgdbogmbol dobgwgom, ,dgmoszos oMol ,domobbdggals
35935, Moms abENmEaL dgymsebbdgdmmds 30Mm3zbgdgdl Jenale.’ LogmadmGobm Ladsm-
ool dobgogoo 30, 3gns3ns 60dbszb bgo@Mmomyma babgmadBogmb ob/ms gangelb Rsfgzel mem
89m856 LobgmdBogml Jmal 83300m30l smEag6abomgab.? 8gmasz00l 3s6856E 930l dMmegemayg-
3560 9MRg35600056, dobo gb m3065L3bgmo 356350 gds(3 bo3doMabos ndal 3@ 30(3900bm3z0L, Hm3
390005300 3bmgom 83509306 s Ledgsbogmm LogMzgdo, sbggg, LagMmsdmmabm YMHmngMmm-
doms LobEgdadn, Mmocgdmb sboma, FogMsd MMIn domnsb joMmasw asdmnmo ©obgndmnbal -
,89300m30l 33mg3980L* 3o6gymRgm BoBomam Wb 3563060mmm.? Bgmas(300L goM93y, sedsm,
dom0s6 Gommo Bomdmbawagho 063> 83300m30l bsdo baggbmGob: 33300m30lb ws(330L,'® 8830-
©mdab 33d860b11 s 3d3000mdals 833636@(060[)12 mombgnmo aogmob 3Gm3gbo @sdnsbgdl, bo-
BmaomMgdgdLs o9 babgmdbogmos 3ol

3Mbgmngd@ob dmazomgdabs s dd30mdal 3dqbgdemmdol 33939630, Lo 3dome Gofmm d-
30mb 0353906 3mmadscs3gdgdabs @ dgmabbdgdgdal dombBggzol 3Gm39L3d0 Jomoms Romormmmdal
360d369mmdal J3Q333E’>0.14 3m3ymo@mos ImbabdMgds, Gm3 3mbgmad@ob gosgmal 3Gm39Lda
Jomomos Rsmmmmds 3g@bamon odxmdgbgdl Jomoms gmgdfng doagmdsmgmdsl babmgsmmgds-
do o dmngfo Igb@ns Mmobslbbmmmdal ngol 80Q6330b0’)3nb.15 356bs 3nomgdoo gb 1 3obsb3bgmo
>dBmomamos GBHo0307m ©d 3MBLyG3eEMBNm bobmasemydgddo. '

b0bodmgdomg LBOEGNd0 LEMM g 3 IMbLsDMgdal FbsMmaggMalb 3(30mmdo s 353 30390,
3 3905300 Mmdz0bmRsmn brs oymb agbmgMymn LG gMHgMEB03gdobash. Yydm dg&n, bgmo
mbs dg39Bymon Jommes RaMormemmdsl dmmadams 3gdgdolb 3Mm39Ldn, Moz gHoma dbMog, dgmos(zo-
ol 3Mm3g9LL NBOM IMsgomRgMHM36L gobool, bmmm dgmeg 3bGng, agbwgfmmon 3563096 3Mad-
&0398L 30dmgbzMab. 50bndbmmon 30Dl JabomBgze, goMms LoagMmedmmabm 3Mod@nzobs, od@on-
WS 30d39m0gdm bademnggmmb obBmEanm oy msbsdgotimgg bobgmdbogmgdmog s bLodmge-
mgdMogs0 3603369mmzseb dmgmgbadl.

2. Jomgdo 3mbymond@gddo

39303 Jomds s Jomms MmEMasbods (3008 @abGMm, 3mbLbgGge@mEmmm, GMawazonm bodm-
350mgdsdn 39005(300L8 S 35615398980l 3bom, LodmasmgdMago sl 3mboGoyHo &Mob-
LRMEI(309, Bobo MSbaLEMOMBAL 390 goabMs s Jomms gadmngfmagds dgdmagl, 83s3MHMMM,
333000md0b 3mb(398(300L s 3dz300MB0b 3393980l dSbmgdnFa gossbmgds 8mob(9063b.17 Jomgdo
s 3500 ImdMamdgdoa, (36mdaemo gsdmmddals 06@gM3MgEo(30000 HMB 0 ggol, 358 oMs badnggdom,
393M3M0mdobomzol o dbmgmom 3d30mdobomzob o Bob@GmB8gdl 3909396. Gog Lodmsznsbs

Hornby A. S., Oxford Advanced Learner’s Dictionary, Oxford University Press, 2010, 956.
Howard A., EU Cross- Border Commercial Mediation Listening to Disputants - Changing the Frame - Framing the Changes,
Wolters Kluwer, 2021, 9-12.
Horner J., Morelli M., Squintani, Mediation and Peace, Oxford University Press, The Review of Economic Studies, Vol. 82,
Issue 4, 2015, 1483.
Peacekeeping.
Peacemaking.
Peacebuilding.
Bercovitch J., Kadayifci A., Exploring the Relevance and Contribution of Mediation to Peace-Building, Peace and Conflict
Studies, Vol. 9, Issue 2, 2002, 21.
Gizelis T. 1., A Country of their Own: Women and Peacebuilding, Conflict Management and Peace Science, Vol. 28, Issue 5,
2011, 522.
15 Kirby P., Shepherd L.J., Reintroducing Women, Peace and Security, International Affairs, Vol. 92, Issue 2, 2016, 249-254.
Isike C., Uzodike U.O., Towards an Indigenous Model of Conflict Resolution: Reinventing Women’s Roles as Traditional
; Peacebuilders in Neo-colonial Africa. African Journal on Conflict Resolution, Vol. 11, Issue 2, 2011, 32.

Ibid 34.

109



5 LabdMasEmMgdsdn Jomalb Mmmo s 3obo dgbadmgdmmdgda aymb 3oMao dgEns@mn, sdbmmyy-
&M@, 0gbmMmomMgdmmos, dbmmmme ndo@md MmJ ol domoo.w 5bndbymo yyMopmgds dobadzgzas
30M39m M0ado 030@md, MmM3 56 dgadmgds Jomo o6 aymb Romormo 03 3Gm39Lgdolb dghgMgdado,
Mmdgmog dobdg yzgmodg Bcm 3g@oe bgas@onmom sabsobgds. dgosMomgdmm 3mbymol@gddo,
bodmgomadm @o3060b3nMgdqddn, Jomgdo, Mmam bgbo, yzgmedy N@cm oo 3bbzgM3mba
36000, Moash Lbgs Loddndggdmsb gMmo, brgdnsb bmmdg LydbysmyMa dosmomdal dbbggM-
3mbo s bdnMow nbobo gowsnd(393096 bmmdy g.6. ,LodGMdmem KomomE* Imdsmowyg ,dgmdem® 3o-
63630.19

1994 Bemob Gmobrool g9bmzal @A™, Lbgswsbbzs dgxsbgdoms ©s osmgmgdom, 250 000-
56 - 500 000-3g oo asbes LgdbysmyMo domowmdols 8bb3363@0.20 1999 Bgmb gocg Jomgdo
obogmgo &ndmmdo gongd39mebgb, LadbGgom Gndmmdo JobmdMozem bgdms Jomms gondsdne-
1905 Ladmmogom domgdals 3ogM, ob gobos Jomgdo Nbos o339, Mogo@ aobs domomdbal da3-
MmM3m306Mgdgmo - 3Mm-0bmbyboy@o domazns 3obmdMng GgMmmb MBymdos Jomagdb. sbggy,
bbgowsbbgs dgisbgdom, 3mbmgmdn 3ndwmabsmg dmgmgbgdal MM, gonds@on@mgdamo s dogmo-
mdab 3bbzgM3mn oym 20 000-bg 3g@0 doemo. 2007 Bgemb, ,domgdo 8d30mdabogal* bagMors-
dmFobm 3mbggmgb300bg nogge, BHMA: ,Jomgda sG0sb dg@ow dmbyzmomgdo, goMg 393980, Mm-
qbsg Lobmgsmagds quwong??no“.m LEmEgE 530@™M3 s >FMOBbMEME, Jomgdds Mbos ©onbymb
Lo 3396dm Mmool dgbEmmads dd30mdal 3dgbgdmmdsbs s LddgnEmdm dgmebbdgdgdal nd3emg-
396@(300d0.

2000 Benob 31 mg@madgmb, gogmmasbgdamoa gfgdol mMasbadsznal HbogMmombmgdal bLadgmlb
8096 8omgdamo 1325-5 Ggdmmazos (398amddo - Ggdmmn300)% sm0s6g3l, Gmd babozm(sb-
mmE 360d369mmm35600 300DsMEML Jomms Mmmo s dsmn Rsoygmmds bogmmsdm@abm 3dz0m-
d0bs o YbogMmbmgdob HbHMB3gmymual 3Gm (3930, dom ImEOL, Jomgdds Mbws dgobyymmb
9fo-gfmo dmsagofn s o3Gonta Gmmo 3mbymoddgdol gowogfal dodsMommagdom. gogemb
1d0dMmmgdal badgm dmebmogdlb bgzm LobgmdBogmgdl, DAL mymb Jomms BoMdmdaagbmm-
d0b gobMs 3Mbymogd@gdolb 3Mg396(300L, doMmzgabs s Imazemgdol gMmgbym, Mganmbam ©s
LogBmsdm@obm 0bbEod @ gdbs myy 3g4sbnbdgddn, gowsbyzg@omgdalb dnomgdol yggmes Qm63%3.23

9bmme300bm30L Jbmgmom babmgsmgdolb dg3bswgdol BabsbBESMPs 3Gm(39L3s, dg3ama
1339 80b3s dogded s dg3M J399o653d0 boMmdo@gdom 033mmgdgb@ s (3093, dbgdMoagas, 3mbymoaddg-
30l Ima36gdol 3Mm(39Ld0 Jomms ResGmymmdal bsgomba 3909Lmbab 390 Fgzgoms. domam ©m-
bgbg omnamgdmmds 83 go56y39@nmgded, Lodmemm goddn, osygbs dgwgan, Mmd 1992-2011
Bmgddn bomdsmorgem 31 baddznmdm 3Gm(39bowsb, 17 3GMm39Ldn dgos@mEms ganygddo bom-
dmagbombo 0yzbgb Jomgda. Logdg gbgds MomMgbaw 360d369mmm3sb s 33s3MMYmsw, 3dndy Jg-
0bgdb. 39MdmeE, gem-bamgzommolb 1992 Bemals Jgobo, bm@ge@nal 1995 Bemob, dmbboals 1995 Egemb,
335893omol 1996 Bgemb, AOommgo ofmmaboos 1998 Bgmb, 3mbmgm 1999 Bgmb, Log@s mgmby
1999 bgema, 3o3ms sbsmo g306gs 2001 6geml, 3s3900mbas 2001 Bgmb, s3msbgmo 2001 Bgemb, bmdsemn
2002 Bgemb, a6 2008 Bgmb s 5.83.% o830, 98 17 Jgobowsb 8mBmsedstsggdgmms 63 gm0

Rifkin J., Mediation from a Feminist Perspective: Promise and Problems, Law & Ineq, Vol. 21, Issue 2, 1984, 21-23.

Y Cohn C., Women and wars, Cambridge: Polity Press, 1% ed, 2013.

2 Jssifu K.F., The Role of African Women in Post-Conflict Peacebuilding: The Case of Rwanda. The Journal of Pan African
Studies, Vol. 8, Issue 9, 2015, 63-78.

Klein R. S., The Role of Women in Mediation and Conflict Resolution: Lessons for UN Security Council Resolution 1325.
Washington and Lee Journal of Civil Rights and Social Justice, Vol. 18, Issue 2, 2013. 277-314.

22 UN Security Council, S/RES/1325, UN Publishing 2000, New York, <https://peacemaker.un.org/node/105> [17.07. 2023].

3 Labonte M., Curry, G., Women, Peace, and Security: Are We There Yet? Global Governance, Vol. 22, Issue 3, 2016, 311-
320.

UN Women, Women’s Participation in Peace Negotiations: Connections between Presence and Influence, 2™ ed., 2012.

21

24

110



39600l moEgfin 5 ymgoms Jomo, sMsms gb ob 3Mm(3gbgdo s Jgabgdos, bawss yzgmedg 9@ o
Jommgdo ggo%oﬁoqmg[ia&zs

3. Jomgdn, 3mbgmond@gdo s bajs@mgzgemm

Logomoggmmdo mabodgmmgg gfn-babgmadBogml 3ommdgdda, Jomgdds b3ob 8n(3980L M-
mgds 39-20 Lo 3mbob obsbyobdn dmadmggl, Macm 3g&n(3, 1919 Bemobomgol - %96 3093 03 3gMo-
mEdo, MmeEqbsi dbmgmomb J3946960L ¢3g@&qgbmdada Jomgdl bdaob dozgdal M@magdsi 3o o6
3gmbom, Lagommazgmmb gdmzGedommo Mabdndmogzal Lo3zsbmbdwgdmm mMasbml ©sdyydbg-
dgmms 3Mgdsda 130 3@ e@0wsb 5 do@ozs ngm.27 ®3000335Mm3g9mmdalb mbgdy 3o 1918 byl
BgM0-bsby3 bmggnggs gobes Fbmggmomdn doMzgmo sMRgmmo dnbemado 3YEGG Jomo yoMogo-
m3M056 (Mdomobol dodMab gMmdol byzen). 356 Imabg@bs o magol mgddn ss@mbB3mbs 3mbema-
30 353900, BM3 ol sg@hnsm MoEgHsm s MM b zgmgbm nym mgdal Bobsdg sGbgdmmo go3mbgg-
3960l Qod@33080.28 33bomzomabB0bgdgmans, HmMB ggMma-bobmdo ¢d30Mgbmds (Jomo) nym ©docg-
bmds3do (Bmbemndn ®d0), IBMN30EIdJmO JobnsG N nym s 33MGgma 3Mm3bomads dYMal o6
13536 9bws.

5333060 dmeddgdszo dombgzgdal donbgosgsm, LEgMgME039d0(3 Mo >M0b Babgaso-
adnmo bojommggmmb Lodmgswmagdado. 393600 domn go0bbgbgdl, Gmd bLimmsdo domgds@ngsbe
09 godogsdo domamo dggobgdgdol Bomadabsb, amambgdl gmdbqgdmwbgb/gmdbgdash, Mm3 3sds 3o~
(303000 3bOM3698L, 353535(30L 30nbo og3b. bnMow bodsMmggmmadn Jomgdl ,nbogMombm® 3Gmeg-
Logdal EsNBmMgdsl MMAgzgb, 893l xgM Jowgg doohbos, MM Fogomoma, LadsMmamEad(393
mEaobmgddn, odbgb Lyd@™MMAdn 9b/s Lobgmabogm dmeo@nine 0653w ydmdgddg domal san-
mo o6 oM0b s Jomo dbmmme Fobbogmgdmoab, 3gomal ob/s FbsMgnmal 3Gmeyqbosl ¢bos
0053690@gL. 93 35b30gM0 LodMasEMgdMngn bbgbal 393 nBMEYd0sh Jomgdo o 353980 Logom-
»39emmdo, 939956030, Lowss Jomgdo Ybagmmbm 3Emaygbogdlh gu@mgdasb, 3o398L 3o 3306y bo-
LyLGQLY3 39® 30@)0002536.29

0993(39, M5 mgds Mbs, gb Ibmeme LadsMmzggmmb s Jomoyma babmaspmgdals godmbggses
o6 3M0b, gLy 30, 21-9 bayyzmbgdn, MmnmJdnl yzgmos Lodmasmgdsda Jomgdl dMdmems ©s dg3-
0 ©o30b 338303900 N30, gobbsgnmcgdom abgm 3MmMEygbogddn, GmM3mgdas ,omomdmb gs6-
Jmogbomao 56 sGal doggi‘mbmgnb“.m Jomob dgmEgbasmobbmgabo Mmmon 3936 J399456sLs @ Labdm-
a50mgdsdn ggM 30093 MIsE G0l Bgbgasadymo. bdnMmow, 4obbsznmmgdom dg@ow GMomn(30-
@ © bygmgdom Lygnmaemm Lodmasmgdsda, Jomal dgbsedmgdmmdgdo s ol 3MbGMndy 300,
m3gemoz 3oL 3dz00mdal 3dgbgdemmdadn dgmdmos dga@obmb (go‘gq;obgbgqmom o 396s dbamgl
560l 350sBgmmn. 3Gmagbosms bgbmsdngBo @oymxRs asm8sGmmgdgmas. bsgmgd bagaGammms,
md Hmdgemndy 3Mmeygbos 3sb3mazbomns Gm3gmadg bgboborgol s sMLgdMAL Logddosbmds, be-
(3 396gM0b bLsgombo gs0s36y3g@ns. dombgosogsm 0dobs, Hm3 doo megobo bgwgs goshbosom,
039093096  mo@gMms@mado oM ol ImbodMgds Mbs 0ymb GoMomeE IbsMweggMomn  ©s

2 O’Reilly M., Stilleabhdin A., Women in Conflict Mediation: Why it Matters, International Peace Institute, 2013.

% CSOgeorgia, The First Georgian Women Parliamentarians. The European Union for Georgia, 2022.

2 Kazarashvili N., Machavariani G., Gelagutashvili L., Sabanadze I., The First Women Parliamentarians in Georgia. In R.
Draut, International Conference Scientific Researches for Development Future. New York, USA, 2019.

Dunbar W., The world's first democratically elected Muslim woman was from Georgia, 2018, Eurasianet.

¥ Kachkachishvili I, Nadaraia K., Men and Gender Relations in Georgia. United Nations Population Fund, 2014.

30 Iris Luo X, Scheleifer C., Hill M. C., Police Income and Occupational Gender Inequality, Police Quarterly, Vol. 22, Issue 4,
481-510.

Kidane Y., Women’s Leadership Role in Post-Conflict Peace-Building Process, Journal of African Union Studies, Vol. 3,
Issue 2, 2014, 87-101.

Cohn C., Women and wars, Cambridge: Polity Press, 1st ed, 2013.

28

31

32

111



30D05M gm0, M3 Jogdsmoma, »Jomgdo M3909b0 33058 5FNsb, 3006 60(3360'“33 dgo-
5(3000, FmadoMs390sL s ddz0mdals 3d965dmmdal bgbo o6 goshbas - ol 0boogaol dobsgsba
3amdomgmdal, godmoomagdobs s 3Mmdol dgogans. a3, 93930MMMMmaE, dgos(300bs ©S
336 396980b 3Mm(39Ld0 Moz Igodmgds 3g@0 Jomo 1bos nymb Rsmyyman, dscmn Mmeo ogs-
LydYmo s BoggmoMgdamoa Nbos oymb LG gMgmEGndn, MHmIgmaz dgmasznal 3Gm(39Lbosb Joemb
a0dmMn3bagl.

Logooggmmdo, abGmGonma, Jomo ymggmmgal nym baddgzomdm 3Gmgbal (3968 Gsm«-
0 goanms. 3d300mdol (330086 - 3d3000mdal 3d9bgdmmdadyg 3Mm39Ldn, bobrsobsb 3Mg396(30-
M 03mm8s80530(3. gb MHm3 Bodzamam by ogm 33sb 3B Mmn abGmMommo god@o ©s bmzom-
3NOGNONmO ©odm 30gdmmgdgdo s 6036gd0(3 s@aLEMMBL. MG NGl doemasb dq36 LgggHm-
3o, dgazndmos bsommom s3mznz0mbmm, Hm3 dhdmmab EMHmb nsGsmal ayMab gfo-gMmon dmage-
0 0bo(30o@mMo s dadgol 30d(3930 domn agm. dogomomnbogzgol dgazndmos asdmgaygbmo Jom-
O GME30Mm (3933530 aod3mba@mmoa Jomoal gb Gmemoa. Jofommo GMa@az0nmo (3933500
189 gbmds, magobo 30dmemuEn asdmbsgmmgdom, dg@bammow dsb3nmabamns. (3933900L ¢3g&g-
bmdsdo 0b@gaMamMgdymoas LadMdmmm bgmmgbgds, 39Mdme bdmoo dMdmmab b3969d0, Hm3emals
ob33bom 9@e3bg Lzgbodg gal Jomn, mgmoa, LaddgzoEmdm dsbarmam bgmda s Jgmdad 3o(3-
5 dmMolb 0g0gdL 83 dobnmbl, Mol dgdamdsz dMdmms bywmgds s bmgogmo dgdmbggzeda g.6b.
dgMoagdom LEMMEYLS, LoEs ©IL3Zbom 7B3dy wodnMmabdnmgdamoa dbsmggdo s Lzgbsdg dg-
Lo Joergde gfhoor (3933°390- &Hor0EImo (39339 J3096ob gam@aMabs @ badmasrmgdtage
3bm36980L BgLL goambo@)ogb,M Jdgbadadoba, (39330L 93 G030l dobssmbmdMngn o@zoMmgs ggo-
30gMgd0bgdl, MHm3 LadsMmggmmdn, obGmMogmom JoMmggm Jomb bodpgomom 3dmbos d¢sdsg-
mabs s 3mbgmad@ob dg3hgmgdemals bmznsmyMa Gmeno.

Jomgdolb Leddz0EMdm @ob BybEmngo dgbodmms 39 39380Mmm Jomgdal 3nmEnENE s
bmgom=-3mmoGogn® Mmeb, Losg dsmn 3mbGHmdm s Lodmaswmm, LagMom Fgomomomgmdal-
»30b 0ym 3@ Ngcmm 3dz00mdabdmygetg, s, ma30bdbMng, 03 s3330Mgdma dgbgoyymy-
30056 IM3nbamgmdl, MmM3 ms30b0 dbgdoo Joemn 9@ 3dz0mMbNsb0s, oMY 35(30. LadsMmgg-
mmdo, abggg, Bmame bbgs @Mawoomm babdmaspmgdgddn, bdamow, Jomgdo Londdmmnbdgdmmbo
0y3696, Gmameg Bbgmdol, Lob3nbrol, Lojgmabs s LEBsbal g@ommbgda, Mmdmgdacs, LagHom
smgdom, magobo ,3megMabo bmEosmuGo HmmoEsb” — gomdnEsb gsdmdwnbaty, dmbgdoom 3g-
&o GMEgMbGNmo, JMEadmMa(304mo, sMs-dmdomog s 3dg0mdabamygatyg bos ymanmoay-
3636.35

50b0dbymal gobodysmgdma, dsgomomabmgal, bojsMmzgmmb ab@mMonsb msdsm dgxig-
bo®® 5 3ol bobssmdmgg s%0bygdmm, ooazemmasb 8@m@g-06b@06b37 dmMob godsmogyemn dm-
ma3565393980b g30dmeo dgndmgds Imgabdmm. madst 35593 3Gmdmgdal goagmal gbs dmads-
653909890 5065k, 356 sxobygd N gdmab dmbomadams 3gdmam aogbdogbs mMn owagzsMmgaba Jo-
M0 = 365350 K0Ygmo ©d byodsd (3mdomoa. abGmEmanmo Bysmmgdal Bobgogom, o8 Jomgdds dgdmab
30803mmds 3g53gbs s d%06ygdmmgdl dmMab o LEMG g dsma Batormmmdom dmbs LoGs(zo-
ob 306396835 s 3OMImgdals 33300md0sbo 3 booc 60;903}60.38 53 3mgmgbgdnab abGmmasl dg36n

3 Turner C., Soft Ways of Doing Hard Things: Women Mediators and The Question of Gender in Mediation, Peace Building,

Vol. 8, Issue 4, 383-401.

Giurchescu A., The Power of Dance and Its Social and Political Uses. Yearbook for Traditional Music, Cambridge
University Press, Vol. 33,2001, 109.

Isike C., Uzodike U.O., Towards an Indigenous Model of Conflict Resolution: Reinventing Women’s Roles as Traditional
Peacebuilders in Neo-colonial Africa. African Journal on Conflict Resolution, Vol. 11, Issue 2, 2011, 32.

% o8 dgx3g (1172 - 1273 BB.) bLogotmggmmb 899 89-12 by znbgda.
37

34

35

0356 3gg30L 30M0b gy gemgobazgLo.
bodndns %., JoGrormma 3o6adgb@omnddnb Lomsgzggdmeb (ynmma-s@mbmabn), 03567 Kogobadzamol Lobgemmdal
®3aabob babym8Bogm Mbngg@bodg@ ol badsGmggmmb ab@menal abb@ @G0l 3GmIgda, mdarmaba, 2006.

38

112



3ogd@0 o6 3gdmmbabagl. 3oz0m b, HM3 053563 domomRmgds dgabsmhnbs s dgdwmamaddo Mgtm
39890 356038 30(39, ©3530OMMMd©, dMBabosmdgagqdds 3mbozgdo omdgl, gozom obocs, Hm3
5bndbym 3Mm(3gLbdn gMo-gMon 360d369emmzgabo Hmma 83 MEm3s sEabGm M@ Jomds dgobein-
ms. 093(39, dogbgosgem 0dobs, MHmd, dgodmgds amggsl, 08 EGmabsmgol dsm Jggysbs 3GMobabio-
b 30dmaygebgl, 36oge0 goggmabs s bysdsgd 3mdamal dgbobgd 39360 ds0b(3 sMoxgMn 30300.
abEmEogmn Bysmmgdo @oM0dos domdg MbGMabab. badsgogfme, 53 Imzmgbals semBgMabalb s 3
M0 Jomolb Bom3o@gdolb godmbs399sm, ymggmmazol 6ol bmmdg domamgds, Hmd gb Jomagdo
00a356Mm3560 35(3980b 3dmdmgdo 0y3bgb, dsgomomac, bmadayd (Mmoo ymggmmgzalb dmablgbag-
ds, MHmamM(3 0EIdMmo Jomds@mba - Jommoal gMobmagol, Moo LyMsdgmoal gws. Msdsdswe
dgodmgds nmggzol, Hm3 3g-12 Loy 36gdn, LodoMmzgmmdn Ro@oMms 3nMzgma Immsedsms3gdgdals
36m39L0 Jomgdolb dgmosGmEmmdom, Mmdgmos dgbadmms gobgabommom mgzebogmn dgoosznab
BobodmMdgoae, omde o3 3Mm3gLda abGMMEsd Jomoms BomBs@gds dom Bom3mdsgmmmdsabs s
MR dgmdamgmdsl dosbgfms o oMs dom gbomb dgonsznal bgmmzbgdada. Jomds 3dgommdal
393656hAbgdgmol Mmemo dmaMam s gb Mmeo dsmmaglb Embybg dgobmmmes, dog@msd nbGmmnsd
9L go3mgbs 3056gMs 3ol LadmasEMgdMngsm ©d3g0EMgdnm MMM - @gEMSL.

0993(35 030bs Jobgosgse, Mmamta bmosmy®o bGs@nbom 0bmdgdmms domoal dgbsd-
mgdmmds - Jomo bagdoMmggmmdn 3o0bz 0bsMRnbados dmsgmgblb - 3dg0mdol 3dgbgdemmdals
3639030 BMBESGEG NG MM, Moz oMo gssnmzMmgdmes bmmdg 3gensz0nc 3Mmigbgdda
©d M3 mogob bz, §.6. 339Momn 9539 Jomms MRmgdgdl sdmogmgdws. bgdmo bbgbg-
dmds 390058M@3s Jommgdds assdxmdgbgl Jomms Mamadmogo dpamdsmgmds bsjsmzgmmda
5 bLodmasmadMogo sBMab 3mDaBonma GMIBLEMEMBs(300 IMabENbgl, Moz dmggz0569d0c, dogs-
005 g53mobo@s 3oy domms bosmhgzbm 3ol MRmadsdo ggM 3oz 1918 Bgmb, domn mgo-
b0 Mmeosb godmbgmabs s bobdmasmgdmag Gmmdn dgbgmadan. mdss obggg Mmame(y d93-
60 bbgs 3Mmamgbo 0o ©gdmymo@onm-momgdymgdomo GMmobbym®madszns, 3m3bobEymds dmdma-
M3 s badoMmggmmb aobodgmgded, bLodbabsmme, gb ImdEomdsz ssdnbEngs s 70 bemoo go-
05535000,

1921 B9l dmendgg03m©ds Gnbgmds bogjommggmmb ©edme30gdmmds bosmmags s bojem-
»39mm Ladgmms 3933000l bobamo 6ono.39 Lodgmos 3033063s LadoMmggmmadn sdbmEEMMa©
5baM0s Jomal sMLgdyma bobg s 0b 3dg0MdLIYMBgEMdaEsb Jgmdem 3ofmm3zbgdao gowasd-
(309. 30bgs350 030by, MM oM JLoddo s dg3ama dobo LadgmyMo GMIBELEMEMBs(30s - dmdg-
30030 s 3m3Nbaddo (36mdamns, HmamM(s 49b@gcMmo MbsLEMOMINL ghm-gmma bgmdgdbymda
00gMEMa0d, MmIgmds(3 330x80m 0bgM(300 3o139ms Jomms gdsbbodsznsol sdmbsgmgm ggMmaabe
5 Ladgmms 30330630, > (30egdmd© MYbs nm 3oL, HMI Mgsn@em gb MIBILEMEMIS godmIon-
bofgmds oM g9bmgfmmo MHmmgdobs ©d MbsLEMOMENL LEMG0 gosbMgdom, 960390 530l gob-
303060mdgdgmn BddG™ME0 gobs maz90 domJLodIabs ©s dmedgz039Mo ngmemanal gomebsdmg-
30l 3606(3030.%° 58 sbom Bgommdsdo dndsms gemobol MaBsbBEmGMal 0@gs babdmgspmgdals (bms-
950L momngdob yzgmes bygmmdo gosnmazsms, dsm dmMab aqbog@nm sb3gd@&gddo s Joemabes oy
39300 3mdg0Mn Mmoo aobrs (396@MomNMo 35MEGnnbowdn sd3930gdsMgds, 35MG0mmo ngmMeEm-
300b dmBRomgds s (396@ Moo bymobyygmgdal dogf aobbodmzMma 306mbgdol dgwdnbys-
bomo B0g3b9ds. gb (396@ML ©od393mgdstgdmmoa 3gMmaggmns dmbymds, yzgmolb smabsbbmmgdos
301G om0 babom s 56 GmM3gds megabagsmo sbMM3bgdol LogM(zgl. 3 dmbymdada Joma gdsb-
Lo3nEgdmm 0gbs oM KobbLoma, ssdgm bsgymama sdMab Robdmdal gabom s Lsgymsma 3bnd-
369mmdal a00DMgdal gogdg. 93 Mgommdada gfhmo 3oMGnob o335 gobos yzgmaob (3bmgmgdal

3 National Archive of Georgia. The First Democratic Republic of Georgia, 2023, https://archive.gov.ge/en/sakartelos-pirveli-

demokratiuli-respublika [17.07.2023].
Tay A., The Status of Women in the Soviet Union, The American Journal of Comparative Law, Vol. 20, Issue 4, 1972, 662-
692.

40

113



dmogomn sDMa, beemm bogsMgm gmmbE dg dobomgol dGdmms agdobs s 35@n30L Mo B gmbsdn-
3m Byotm. 3 390bLBEMdMmds, dgy(33mgmds s 3MbEOMEL ©o]3980gdsMgdymads nged, Jomal
3Mmgd&onc Labgl, gedmagams Jobomgol 35653y Ao 3dz0mdabdmygemg dmbgds s ab 3om-
&00bo s Ladgmgmabmgal ,358Mdmm™ MBabs s s3nMab3nfmgdol AbyMgzgm 39Mbmbagem gowssd-
(309. booss Jmagoma Imbmogds 0ym ,gEs-bFdMdmmm a0bdmdlL”, bmmm 538 3mbdmdal, csbsdgw-
Mm3g &gMdobom, Mm3 godzom Latggmaedm bobg agobos 3mmgd@onca ,Lodgmms Joma®. 83 bLog-
M(39L S 0EgMEMaNsdn M (3 3905(300L 5N oYM @S M3 FMBE3aMd395mal, 3mmagd@oyMa
bodgmms Jomabomgolb 3mbgmad@qdol 3dg0mdosbn go@admal gbs 70 Bemoor soby@s s dabo sw-
300 (303000bgdm, 3d300mdsdg MM0gb@oMgdaem bodysmda o6 omhs. smbadbmmal ghom-gM-
00 Bomgmo osbEYYMgdes ol Bog@0, Mm3 39-2 bmgemam m3al dgmEg bobamda, 1940-45 Gemgddo,
mM3gmboz Ladgmms 3ogdomdo ,badsdmemm mn® 36(*)(936(*)(9041, M3ommE, BodoMOs©, HmamM(s
3986 dmo RsGoyemoa agm 1 Bomombo badgmas dogm.“z

Lodgmms 3033060l EI3mabmsbagyg, 3mbE@-baddgmms LogM (3980, OdGMBES Jomoms FmdMom-
3980, Gm3gemaz 33300md0b dmmbmgboom, Bab smm©abgb 3mbE-badgmams 3mbagmnddgdl, Hmdg-
mo(3 033gMonmds s 3gdmga 1339 Ladgmms Mbgmds dogmb Mgaombdo 9.6, Bom8gdsm ©oGm3s.
83 3mbymngd@gdolb 33omms33om, 3mMbEG-badgmms LngM(zgdn sMdgMmo Jomms dmdEomds Rsdmys-
m0ds, MM3gmo3 doMomssE 130M0b30MHEgdMmEs Jmbm 3mbymnd@gdb s Mm3gmoas dd30mdab
53350056 9P, 3Mbxymald@do 3d300mdal yzgmsedg MBM™ domamo gm@3alb -ddznmdals 3dg-
69dmmdob 0ggdom 3odm@omebgb. dsgsmomnbmgal dgbadmms 30bondMmo Jomms dmdMamdadby
Romm 30330b00dn. Joemgdo gMo-gHon 3oMggmbo aodmz000696 ™ol dgby3z9@0b dmmbmgboom
hghbgmnda. aobbsgmomgdoo bagmmobbdms ol ggod@n, Gm3 aboboa, 3amzgmgbymgmabs, bab moag-
dmEbgb gmbogn® ogmysl s domo 3MmMEgbEeb dmagma gabogboma aym, Gmd dghgMgdmmoym
90b03Mo 60360, 5030569300 (93360.43

3603369mm30b0ns, sbg3g, go30bLgbmo 3o335L0gm Jomms ImdEomds dmnsba yoMmadamol 3mb-
Bm0d&ob 33ommszgem, bowsg Jomgdo, Bmamez bmdbgmdo, abg sbgMdsngsbdn s6ymdwbgb Los-
MG gbE™ GommgdlL (393beob dgbyz9E80Ls s Lsddz0EMdmM dmEo3sMms3gdgdal ©sbygdals dmmb-
m3bom. gho-gfmo sbgmo Gommm3sbd§edosbn domms badmmEabG™ Gomms s dmdMomds dggbg-
dmEs $Y39900b ao33mal Immbmgbsl 3mbgmad@ ol Lodmzgemdy, Losi Jomgdds ©ss3d30(39L,
3 domoa sg@ogca Rsommemmdoo dgbadmgdgmn ngm Mm3msb s 3egdnfgdnmao Lszombgdol 3mbo-
G0M0 3o@ogMs s MMI 3MbRmod@n 56 nym bmmme 353535(3980L bLygem, Losg Jomb o6 dg-
9dmm Gl dgbEnmgds. 30093 9Mm0 Jomms ImdEMomds, Mmdgmoag 3330mMdol ©o(335L dmomb-
M3Es 8 Mmdgmms d0g6 sadnmo bsmdmmagbs, Bog@mdMagswm, MbogsmaMo ngm dbmgmom
3ob3Eod0m, 1993 Bl Rodmysmndos bodsMmzggmmadn. 93 dmdMamds/Bamdmmagbsl gfdzs domms
333000md0b do@oMgdgmn”, ImdFmomdsdn Romormm momddal 100 s0ol Jommggm domb, Ibs@ -
mo@, Mg 3sbnmnsb Jomgdl ‘ggmcggbgﬁ.‘m

qb domgdo oot 0y3bgb dbmemmm gmadn, Ibmmme (3megdo s smam(3 dbmmme bsddmms
00gmemaool 3038 oMgdmagdo. Jomms dd30mMdol dmbmmgdom ReGomyymmdsed 3mbgmoad@gddn, Jo-
ol Mool bgmobasmo gossbMgds Imobnbs, Lawsg Jomgdo bodmaswomgdol bnbsdg ddz00mdabs
339b9dmadae BoMmabgb Lo gmmama nbazns@nzoms s 0BG Mdom, dsmn abGmGammo bmgnsmy-
0 AMEoESb - mgsbob Jomgdowsb, sbggzg, Loddgmms Jomgdnsb - abEsb30Mgdyma.

3m3madaoMs390mol Mmeda domol ymabs Jomgdol a3 gdog damdsmgmdady 3mboGoy-
o 50bobgds s GMObLEMMIs(300L goMgo bystms. smbadbymo 3 3ozgds 356300l bgmdal do-

*1 Kipp W.J,, Making Sense of War: The Second World War and the Fall of the Bolshevik Revolution by Amir Weiner, Journal
of Cold War Studies. Journal of Cold War Studies, Vol. 5, Issue 2, 2003, 122-124.

Mundy L., The significant, neglected role of Russian women in World War II. The Washington Post, 2007.

Dragaze T., The women's peace train in Georgia. Cambridge University Press, 2009, 251.

' Ibid 252-260.

42
43

114



350 by (3. 39630L0b bgmds, Mm3gma(y gobogymo dz0cgbmdgdom, 3gMdme gmbozncn Job@gdo-
0o 3 Bghbgdom oMol @ababmgdymon, Imbobmgmdals oo bobomo GFowazogmo obemsdol dodwg-
30600.45 356 30L0b bgmdado asbbs 3momgdoo ©owa 360d3bgmmds gboggds Gfsemn(30gdbs s s@o-
0omdMng badsMmamb, dg@o gobbbgaggdom bbgs Rzgnmgdoma Ladommmabash, Mmdgmacs ¢3dgdg-
Lo Dg30MboGygzngmgdal Lobom aswsn(3gds, JobBgdlb ebgfMamo ssmmdMngn LadsMormals 3m-
©gdbo sgzm, Bmdgmos sMsdbmmme badsMmnmgdfng YHMN0gHNMdL, sMedge bymdal (sbmgMg-
30l Dmgoe bgbb gobbodmgmagl. dg36n Labolb 3Mmdmgds s badsMommgdMngn ©o3s, GMIgmos bg-
md530 Badmagmgds gdnlb mbgdy, Gmams bgbo, ssmmdmoagn badsGmmom Bywmgds s 6s3emg-
b5 ool Lobgm3bogmb mgogosmy® LEGONIGNMgdsdmg. GMowmnnmbsmab@o Job@gdobogzal
M3moggbo Lo 3obmb3gdmm s d3s3MMYmMsE, SMBsbMmmgdgmn MmMasbmi LabyEab oo
Lodgma®, Mm3gma byzg@L ofs Bbmmme yzgmes Lobolb @sogsel 35630l bgmdsedn, ©s3s@gdoom
4360b 03 6@3gdL, Hmmgda(z Mganmomgdl Job@gdabs s Rghbgdol ymggmemon@mmdab. goMwms
530bo, sanmmdmngn Imbobmamdal gt 33gmmo 6sBomo, @ogal gowsbygzg@olb d0bbom, dotnsmals
Lodommamb dndommagl. - gb oMol GMowa309d0m s obrsdom bs3oMbabggn @og0lL gowsbyzg@nb
B gMbo@nmmo 3gommeo s dgdmgds nmgzel 3gmns300l ssmmdMngn goggds.

bgmdolb @Mown(30980L dobgwgom, domgdo sg&onMom 36nsb Rsmmymagdo Lomgsbm gqMadg-
e Lodydomgddn (3060l @sdMdoggds, oM yszolb dmgms, 33900L 3MmEYEgdal Bomdmgds s
5.d.). dogbgsgam 0d0bs, MM LEmMgE Jomgdo BoM3maagbgb doMomow Lodmdsm doeasl, wacmsg-
mgb 3gdmbzg390dn, obobo dm3mgdmmgdo 6056 gosbyzg@omgdol domgdol 3Mm(39bdo dmbobo-
mgmdal. o93(39, dobgoszem 39360 d53bmnmsegn Bgbgdal sMbgdmdabs, bbgswabbgs bLog@mmsdm-
obm 09 sEanmmdMozo mMasbnbds(30980L dbsMeadgfom, 35630L0L bgmdada 2011 Bgemb dgofdbs
35630L0b bgmdals ,Jomms badgm®, Mm3gma(z gobos bgmdal Jomgdal b3s s FgEosGmEn MHmame (s
269396 3oz LadgmMbmsb®, abg Lobgmdbogmbmab. ,Jomms Loddmb® Jomgda od@onMaw 039396
Jomms xmgdgdl dmgemo bgmdob dsbd@odom s LyFHombam byEsdbgozgmmdsl sSbmE30gmadgb
Jomms Mxmgdgdol Mgomadgdedy bgmdada. ,Jomoms Loddm® 35630bgmo Jomagdal b3ss bgmdada.
9330 o6 5MbydmdL Lbgs Jdgmomo mMasbm, MmIgmoacy 3obybmadL sanmmdMmnga Jomgdols godmb-
39390L 05 3MmMdmgdgdlL. Ladgmb ©sbdsmMgdoom, bgmdal Jomgdo 0mgdgb 360d3b69mmzsb gowsobygg-
&0mgdgdb o 030396 LM NRBMgdgdL. Mmxebdo domomds, sMgnmo JmMbabgds, Ladydsm
0©a0madolb bod306g s WINIg3MMds, bmgmgdal goDagozaMgds, Mbomabbm bsdgwonbm dm3bo-
bygds, bLimmgdol aomdsmmsgn nbgMbGMNJENMS s 3.9. gb ob bsgombgdos, Hm3gmdgs Loddm
31domdl o ob oMo g393mnbgds Igos@mEalb Mmmdn, MmamM(y 3gfMdm 39330, abg Labgem-
3boggmbe o s@aommdmnggdlb dmEal s@bgdam 3Gmdmgdn® bsgombgddo. saommdmogms dggo-
Lg30o, »omms Loddmb* oMLY Jomgdl dgmdsmgmds gndlndands.*® 08 BoddL, Gm3 356 o-
Lol bgmdado 33bmzcgdo Jomagdo 3mMbgmad@ ol assbogmgmam d08sMmeggb oM magazoomy® bo-
donmgdMog abol, 3089 abgm 0bLEEGNEL, BmamEas ,Jomms badgms®, sanmmdmozgdo ©o-
900050 5535b7dgb, MoEadh Jomgdl o Mbgzo LobodsMommmdo LosMumo s MM oINS dg3d-
69396 3Gmdmgdsl.

LEmEgE dbgeglh Lszombgddn Jomms RomEmdsl ammabbdmdgb s3@mMgdn, MmEaLsay be-
MdHM96 Jormgdol Imbobomgmdal ol o (30mgdmmdsbdy dgeos300lb 3Gm3gLbdn. Jomms 3Gmd-
m93960L goggds Jomgdobogol dg@ow doM@Gngns, dom 1dg@gb 35630L0b bgmdal dbasgh GMowa(so-
@ Lodmaomgdsda. 5¢bndbyymo 30, Mog0bdbMng, 435dmg3L 030b ®7gdab Logydgzgmb, Hmd dbasg-
Lo Jomms 3096005658980 Baob 653mbg3L Jomoal MHmeb, Mol 30l 538mG0Gg@L s bgmb MEymal

45
46

Sankidze G., Walker E., Islam and Islamic Practices in Georgia. University of California, Berkeley, 2004.

UN Women Georgia, Women from Pankisi, 2016, https:/georgia.unwomen.org/en/news/stories/2016/05/women-from-
pankisi [17.07. 2023].

47 Loe@8abymmo 0bGgMz0mg30 35630L0b bgmdal 3(3bmzMgdmgdmsb - 53&™Mab oabgdgda. 2018 Bl 8mbasgdgda.

115



30056yY3980mgdol 3Mm(39b93d0 dab Rommmmmdal, dgbodsdobaw, dxmdgbogds dnbo YBmgdMogo
dam3smgmds s bmyogHo boswsgn 0436585 496y mmo msbsbbmmmdobogab.

4. 5L 336>

360z 33@MM0, Mm3gmoai Jomos ResGogmmdol 360d36gmmdal 033mg3L dgmns(3053o,
056b3gds, MM 3Mbxrmod§gdal gomedmalb 3Gm39L3d0, Mmame (3 3d300mdolb ©s(330L, abg 3d30-
mdob 83969dmmdal g@&o3dyg, Jomoms Imbsbomgmds, 398 bomow, s8xmdgbgdl dmaswmew Jomms
MRmgdMog 3amdsmgmdsl s Labamagdmm ablb@Mmxdgb@ns a9bwgMmmn MbsLEMGMIal daborm-
b9390. goM@s 030bs, MM Jomgdol 3mbsbamgmds Fmmadsms39dgdal 3Mm(39L3dn, mozo0 83 dmems-
3565396980Lm30L 5G0L 3BMEGommo, 360d369mmMzs605, M3 5Mbodbmmo Dmasw gomgdmba(s
oRdBLOEYdL s Jomms Bamsmgmdal s¢dxmdgbgdl. gobbs gmmmgdoo gb dgbodRbggns GFowma(za-
Mo EsbyEmNm Labmasmgdgdda. sembndbymo Joamdol oGmgdymmdsl 538 30(390L sGgfMmn
LogBmadm@obm ©s sEgommdmngo Jgoba, dom dmMab, LadsMmggmmadn dmIbscn dmgmagbgdo sw-
@ggero Igo bogynbggoowsb emydry.

Logomoggmmdo babmgsmgds 39360 Losbmobawdo 3mMbbgMmgeGmmm s obymmm dooam-
39080 0bsMRMBgdL, gsbLszHMEgdom abgm Mgaombgddo, Laws dmngfMas Mgmogoom bo3oMmbabggn
&M3000(30980L go3magbs. dgbadadoba, agbogdmo 03bsbbmMmmal bsgzomba Lamsbsopm ©mbgbdy
6 M0l (3o, IMmadam3gdgdol 3MmgLbdng Jomms Resmymmds M@Mm ndzosmas bmay.
093(39, oo 3gos@mMgda bodsMmzgmmadn ymzgmemonmae 383039896, Hm3 gb ob bogcsge,
bowag Joemb domosb 3oMas dgmdmoas msegol Mgamadgds s babmgasmgdcngn bozgmolb dgJdbs.
dogbgegsm 0dobs, Mo LoMornmggdai Bomdmndzgds bmmdg, badmmmmm xsd3dn, yzgms 0d Jomms
dmdMomdad, yzgmes 0d dmdmadamszgdgmads Jomds, yzgms 0bwogo@smu@mads oy 3mmgddomas
eds, Joeal dpamdomgmds aosmdxmdgbs, 3mbymad@nmn Logms309d0 M3909bmd0b3gb dg(339-
s © GMd0(309m0 babdmasmgdolb 3Gmamabyymo GMobbgmmdszns dmabrnbs.

gl bogesmggmmdo dgmns@mmn domgdo, dbmmme 3mbgmod@gdlb 30 o6 s33569896, ym-
39mEO0Mew, s3bbgMg396 LG gHgMEN35dL Jomgddg s LabdmasmMgdalb 3MmamMabym gsbgzomsmg-
3oL mbymdgb bgmb. 3gas300bs s mmadsms3gdol mammgmmo 3GMmgbo Bab gomoadmmo bodo-
ROS 356300006550bm300, Labmgsmgdol 3mboGoyma GMIBLEMEMBs300bmgol s sbom, NRM™
3563000693 mm 9893dg goabgmobmagnl. 93 3Mm39L30 3o Jomalb Gmmo gbrswgdmaw 3b6nd-
369mmgabos.

d0dmamgMagns:

1. bodydos x., JoGormmao 3s6madgb@omnddol Lomagzggdmsb (yyomme-s@bmobn), n3sbg Kogsbodgo-
ol bobgmmdolb mdogobol babgmdBogm MboggMbo@g@ab bajsGmzggmmb abGmonl 0bLEEYE L
d6m3gda, md., 2006.

2. Antonello M., The Origins of Mediation and the A.D.R. tools, Mediation in Europe at the cross-road of
different legal cultures, 2004, 9-26.

3. Bercovitch J., Kadayifci A., Exploring the Relevance and Contribution of Mediation to Peace-Building,

Peace and Conflict Studies, Vol 9, Issue 2, 2002, 21.

Cohn C., Women and wars, Cambridge: Polity Press, 1*t ed, 2013.

CSOgeorgia, The First Georgian Women Parliamentarians. The European Union for Georgia, 2022.

Dragaze T., The women's peace train in Georgia. Cambridge University Press, 2009, 250-260.

Dunbar W., The world's first democratically elected Muslim woman was from Georgia, 2018, Eurasianet.

®© N oV

Floberg J., A Mediation Overview: History and Dimensions of Practice, Mediation Q, Vol. 3, 1983, 4.

116



10.

11.

12.
13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.
26.

27.

28.

29.

30.
31.

32.

Geddes W. G., From Athens to AMIC: The History of Alternative Dispute Resolution, LawNow, Vol. 21,
1996,9.

Giurchescu A., The Power of Dance and Its Social and Political Uses. Yearbook for Traditional Music,
Cambridge University Press, Vol. 33, 2001, 109.

Gizelis T. I, A Country of their Own: Women and Peacebuilding, Conflict Management and Peace
Science, Vol. 28, Issue 5, 2011, 522.

Hornby A. S., Oxford Advanced Learner’s Dictionary, Oxford University Press, 2010, 956.

Horner J., Morelli M., Squintani, Mediation and Peace, Oxford University Press, The Review of Economic
Studies, Vol. 82, Issue 4, 2015, 1483.

Howard A., EU Cross- Border Commercial Mediation Listening to Disputants - Changing the Frame -
Framing the Changes, Wolters Kluwer, 2021, 9-12.

Iris Luo X., Scheleifer C., Hill M. C., Police Income and Occupational Gender Inequality, Police Quarterly,
Vol. 22, Issue 4, 481-510.

Isike C., Uzodike U.O., Towards an Indigenous Model of Conflict Resolution: Reinventing Women’s Roles
as Traditional Peacebuilders in Neo-colonial Africa. African Journal on Conflict Resolution, Vol. 11, Issue
2,2011, 32.

Issifu K.F., The Role of African Women in Post-Conflict Peacebuilding: The Case of Rwanda. The Journal
of Pan African Studies, Vol. 8, Issue 9, 2015, 63-78.

Kachkachishvili I, Nadaraia K., Men and Gender Relations in Georgia. United Nations Population Fund,
2014.

Kazarashvili N., Machavariani G., Gelagutashvili L., Sabanadze I., The First Women Parliamentarians in
Georgia. In R. Draut, International Conference Scientific Researches for Development Future. New York,
USA, 2019.

Kidane Y., Women’s Leadership Role in Post-Conflict Peace-Building Process, Journal of African Union
Studies, Vol. 3, Issue 2, 2014, 87-101.

Kipp W.J., Making Sense of War: The Second World War and the Fall of the Bolshevik Revolution by
Amir Weiner, Journal of Cold War Studies. Journal of Cold War Studies, Vol. 5, Issue 2, 2003, 122-124.
Kirby P., Shepherd L.]J., Reintroducing Women, Peace and Security, International Affairs, Vol. 92, Issue 2,
2016, 249-254.

Klein R. S. The Role of Women in Mediation and Conflict Resolution: Lessons for UN Security Council
Resolution 1325. Washington and Lee Journal of Civil Rights and Social Justice, Vol. 18, Issue 2, 2013. 277-
314.

Labonte M., Curry G., Women, Peace, and Security: Are We There Yet? Global Governance, Vol. 22, Issue
3,2016, 311-320.

Mundy L., The significant, neglected role of Russian women in World War II. The Washington Post, 2007.
National Archive of Georgia, The First Democratic Republic of Georgia, 2023, <https://archive.gov.ge/en/-
sakartelos-pirveli-demokratiuli-respublika> [17.07.2023].

O’Reilly M., Stilleabhdin A., Women in Conflict Mediation: Why it Matters, International Peace Institute,
2013.

Rifkin J., Mediation from a Feminist Perspective: Promise and Problems, Law & Ineq, Vol. 21, Issue 2,
1984, 21-23.

Tay A., The Status of Women in the Soviet Union, The American Journal of Comparative Law, Vol. 20,
Issue 4, 1972, 662-692.

The Chambers Dictionary, Mediation, Edinburgh: Chambers Harrap Publishers, 2006, 928.

Turner C., Soft Ways of Doing Hard Things: Women Mediators and The Question of Gender in Mediation,
Peace Building, Vol. 8, Issue 4, 383-401.

UN Security Council, S/RES/1325, UN Publishing 2000, New York, <https://peacemaker.un.-org/-
node/105>[17.07. 2023].

117



33. UN Women, Women’s Participation in Peace Negotiations: Connections between Presence and Influence,
2rd ed., 2012.

34. Wall A.J., Lynn A., Mediation: A Current Review, The Journal of Conflict Resolution, Vol. 37, Issue 1,
1993, 160.

35. Sankidze G., Walker E., Islam and Islamic Practices in Georgia, University of California, Berkeley, 2004.

36. UN Women Georgia, Women from Pankisi, 2016,
https://georgia.unwomen.org/en/news/stories/2016/05/women-from-pankisi [17.07. 2023].

118



Ann Khurtsidze*

Women’s Engagement in Mediation and Peacebuilding Process —
An Instrument for Equality

Mediation is acknowledged as one of the most effective alternative dispute resolution methods and
plays a crucial role in the peacebuilding process and peace studies. In order to ensure its efficacy and achi-
eve equality, it is imperative to involve both male and female negotiators throughout the peacekeeping and
peacebuilding processes. The gender disparity among mediators represents an unjust practice that needs to
be eliminated.

Various studies and practical examples have revealed that the inclusion of female mediators in conflict
resolution, particularly in intra-state and inter-state conflicts, enhances the significance of women in soci-
ety, elevates their social status, and cultivates an environment conducive to gender equality. This impact is
particularly pronounced in closed, traditional, and conservative societies where religious origins often in-
Sfluence social and cultural norms. Mediation is a potent process with multiple direct and indirect positive
effects; it can serve as a prerequisite for the ongoing peaceful coexistence of societies while challenging
norms that hinder the universal recognition and acceptance of equality.

Key words: mediation process, peace studies, peacebuilding, woman in mediation, gender equality,
mediation for equality.

1. Introduction

Mediation — one of the most important mechanisms for the conflict resolution;' at the same time, it is
considered an important achievement of the people of both the modern and the ancient world, which played its
turning role in the process of promoting the peaceful coexistence of the disputing parties.” Mediation has deep
historical roots and can be considered a part of centuries-old tradition of many societies of the world.” As
mediator Jay Fallberg points out, mediation probably came into existence when there were at least three people
on earth sufficient to guide the process, and like many other reforms, it should be seen as a modern adaptation
of what already existed in ancient times and cultures.*

The word "mediation" derives from the Latin term "mediare,” > which means to mediate or be in the
center.’ Thus, mediation, as a process, can be seen as finding the middle ground, a creative endeavor to reach a
balanced and neutral interaction with disputing parties. It is crucial to emphasize that mediation involves
purely friendly intervention. Some dictionaries define mediation as "making an effort to resolve a
disagreement between individuals."” In the context of international law, mediation refers to the intervention of
a neutral state or group to restore peace between two belligerent states." Among the various definitions of
mediation, its last definition is enough to prove that mediation in the world academic and scientific space, as
well as in the system of international relations, should be considered as an integral part of a seemingly new,
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but time-tested discipline - "peace studies".” Mediation is essential for guiding societies and states through the
three crucial stages of peace: peacekeeping, peacemaking, and peacebuilding. "

Research highlighting the significance of women's involvement in negotiation processes and reaching
agreements plays a central role in conflict resolution and peacebuilding studies.'' It is widely believed that in-
corporating women in conflict resolution significantly enhances their legal status in society and fosters prog-
ress towards achieving gender equallity,12 which is particularly relevant in traditional and conservative societi-
es.”

This article aims to support the notion that mediation must be free from gender stereotypes and should
actively encourage the participation of women in the negotiation process. By doing so, the mediation process
becomes more diverse and helps eliminate gender-based harmful practices. To reinforce this argument, the ar-
ticle draws on socially significant events from Georgia's historical and modern statehood, as well as internatio-
nal best practices.

2. Women in Conflicts

Many women and women’s organizations have successfully transformed public opinion, shifting it to-
wards equality and empowering women in closed, conservative, and traditional societies through mediation
and negotiations. Moreover, they also managed to rethink the concept of peace and peace studies.'* To parap-
hrase a well-known saying, women and their movements take small steps and make giant leaps for humanity
and world peace. In some situations, and societies, the role of a woman and her ability to be a good mediator
are completely ignored, solely because of her gender.”® This is particularly noteworthy, as it is unacceptable
for women not to be engaged in the process that affects them most negatively. Often, in armed conflicts and ci-
vil strife, women are the biggest victims. Among other misfortunes, they become victims of sexual violence
and the so-called "combat award" among violent "warrior" men.'°

During the Rwandan genocide in 1994, according to various estimates and counts, between 250,000 and
500,000 women were victims of sexual violence.'” Those who were supposed to protect women became
instigators of violence - pro-Indonesian militias organized mass terror against women. Additionally, according
to various estimates, more than 20,000 women became victims of rape and violence during the events in
Kosovo. In 2007, it was stated at the international conference on "Women for Peace" that: "Women are more
vulnerable than men when society collapses."18 This is one of the reasons why women should play a key role
in peacebuilding and the implementation processes of peace agreements.

The United Nations Security Council's 1325 Resolution" (hereinafter referred to as the Resolution)
adopted on October 31, 2000, reaffirms the importance of enhancing the role of women and their involvement
in promoting international peace and security. It emphasizes that women should take on central and active
roles in conflict resolution processesAs a result, the UN Security Council calls upon member states to ensure
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Gizelis T. 1., A Country of their Own: Women and Peacebuilding, Conflict Management and Peace Science, Vol. 28, Issue 5,
2011, 522.
12 Kirby P., Shepherd L.J., Reintroducing Women, Peace and Security, International Affairs, Vol. 92, Issue 2, 2016, 249-254.
Isike C., Uzodike U.O., Towards an Indigenous Model of Conflict Resolution: Reinventing Women’s Roles as Traditional
y Peacebuilders in Neo-colonial Africa. African Journal on Conflict Resolution, Vol. 11, Issue 2, 2011, 32.
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greater representation of women at all decision-making levels in national, regional, and international
institutions or mechanisms dedicated to conflict prevention, management, and resolution.*’

The preliminary process for preparing the world community for this resolution, followed by its adoption
and successful implementation in many countries, has brought about positive changes in the involvement of
women in conflict resolution processes. This high-level decision has yielded notable results. For instance, out
of 31 peace processes conducted in 1992-2011, women were represented in mediators and negotiating groups
in 17 of those processes. Some significant examples include El Salvador in 1992, Croatia in 1995, Bosnia in
1995, Guatemala in 1996, Northern Ireland in 1998, Kosovo in 1999, Sierra Leone in 1999, Papua New
Guinea in 2001, Macedonia in 2001, Afghanistan in 2001, Somalia in 2002, Uganda in 2008 etc.?! However, it
is disheartening to note, that none of these 31 cases had a woman negotiator leading the teams. This is
particularly concerning as these are the processes and events where women have historically suffered the

most.*
3. Women, Conflicts and Georgia

In Georgia, women gained the right to vote in the early 20th century under the modern nation-state.
Notably, in 1919, a time when women in most countries were still fighting for their right to vote, five women®
out of 130 members participated in the founding assembly of the legislative body of the Democratic Republic
of Georgia.24 As for the local level, in 1918, Peri-Khanum Sopieva, a woman from Karajala (a part of Tbilisi’s
district local self-government), achieved a significant milestone by becoming the world's first Muslim woman
to be elected as a deputy. Her victory was exceptional as she managed to persuade the male members of her
community that she was the best candidate capable of addressing the challenges facing their comrnunity.25
Peri-Khanum Sopieva faced multiple layers of minority status. As a woman, she was part of a minority in
society, and within the Muslim community in Georgia, she was also considered a minority. Despite these
challenges, she ran as an independent candidate, not backed by any party affiliation.

Despite such impressive achievements, gender stereotypes remain deeply rooted in Georgian society.
Many women can recall instances from their school days when they were told that excelling in subjects like
mathematics or physics meant having a "man's brain." In Georgia, women are often advised to pursue "safe"
professions, while fields such as law enforcement agencies, business, and public office are considered
unsuitable for them. Instead, societal pressure suggests that women should focus on becoming teachers, nurses,
or cooks. Both men and women grow up under the weight of these harmful social expectations in Georgia,
where women are supposed to gravitate towards "safe" professions, while even the slightest display of
weakness is often not tolerated in men.*

Certainly, the challenge of gender inequality and the undervaluation of women's capabilities is not
unique to Georgia or Georgian society. Even in the 21st century, women in almost every society continue to
face struggles and the need to prove themselves, particularly in professions that are traditionally considered
"not meant for women."”’ The second-class status of women is still deeply rooted in many countries and
societies. Frequently, women's capabilities and potential contributions to peacebuilding are often
underestimated™ and pushed to the background, especially in a more traditional and less secular cultures.”
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The division of professions based on gender is unjustifiable. No profession should be exclusively designated
for either gender, and there is no type of work where gender identity is critical. While some academic literature
may claim that "women are better mediators than men," such sweeping generalizations should be challenged.30
Mediation, negotiation, and peacebuilding are not dependent on gender—t they result from an individual's
inner state, experience, and efforts. However, at the same time, However, it is crucial to involve as many
women as possible in the mediation and negotiation processes, appreciating their roles and breaking down the
stereotypes that exclude women from these crucial endeavors.

In Georgia, women have played significant roles in peacebuilding throughout history. From
peacekeeping to peacebuilding processes, and even in preventive diplomacy, women have been central figures.
Several historical facts, socio-cultural attitudes and norms support the authenticity of this claim. Namely, the
cultural traditions demonstrate that women were crucial initiators and advocates for laying down arms during
battles. An example of this can be seen in traditional Georgian dance. While most Georgian traditional dances
have a predominantly masculine visual expression and incorporate martial arts elements, there is a specific part
in some dances where a woman enters the stage holding a while handkerchief. She throws it between the
warring men, signaling for the battle to stop. In some cases, this gesture leads to reconciliation, where the
opposing sides and the women dance together in harmony at the final stage. This tradition portrayed through
dance reflects the country’s socio-cultural way of life.”! Therefore, the content of these traditional dances
suggests that historically, Georgian women indeed held roles as mediators and negotiators, demonstrating their
active participation in conflict resolution and peacebuilding efforts.

The emphasis on women’s “agenda” centered around peace can be associated with their cultural and
socio-political roles, which historically focused on promoting public welfare and the common good with a
peace-loving approach. This perception likely stems from the long-established belief that women are
inherently more peace-loving than men. In Georgia, like in many other countries, women have been
symbolized as paragons of morality, purity, kindness, and tenderness. This traditional perception often
associates women with qualities such as tolerance, collaboration, non-violence, and a natural inclination
towards peace due to their "primary social role" as mothers.>

The historical example from Georgian history illustrates the important role women played in mediation
and negotiations. In this particular episode, during the negotiations between King Tamar™ and rebelled
nobility Qutlu-Arslan,” the King recognized the potential of mediation as a means of resolving the conflict.
She entrusted two noblewomen, Kravai Jakeli and Khvashak Tsokali, to engage in the negotiations with the
opponents. The historical sources reveal that these women were successful in mediating between the King and
the rebels, leading to a peaceful resolution of the crisis. >> While the annals provide information about the
outcome of the negotiations, they do not delve much into the personal stories of Kravai Jakeli and Khvashak
Tsokali, nor do they preserve any frescoes or detailed accounts of their roles. One interesting aspect worth
noting is how historical sources described these women primarily in relation to their roles as mothers and their
family lineage. For instance, Kravai Jakeli is always mentioned as “a glorious woman - mother of Rati
Surameli, Eristavi of Kartli.” Despite this limitation in historical representation, the fact that women were
involved in peace mediation during the 12th century in Georgia is an important precursor to traditional
mediation processes. However, their success was attributed to their socially established roles, their marital
status, and their family connections rather than solely acknowledging their mediation skills and abilities. A
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woman adopted the role of peacekeeper and performed this role at the highest level, but history has attributed
this influence on her socially established role of motherhood.

Despite societal norms and limitations on women's abilities based on their social status, women in
Georgia have consistently played a central and crucial role in the peacebuilding process. This involvement
often extended to mediation processes, which in turn contributed to the advancement of women's rights. It is
strongly believed, and not without reason, that the women who acted as mediators played a significant role in
improving the legal status of women in Georgia and positively transforming public and masculine opinions.
The impact of these women's efforts is evident in historical developments, such as women gaining the right to
vote in 1918, marking a shift from their traditional family roles to active engagement in public life. However,
progress and democratic transformations, including women's rights advancements, faced setbacks during the
communist movement and Sovietization of Georgia. This period slowed down the momentum and delayed the
progress of women's rights for approximately 70 years.

In 1921, Bolshevik Russia usurped Georgia's independence and made it a part of the Soviet Union.*®
The arrival of the Soviet regime transformed the traditional image of women in Georgia, turning her from a
peacemaker into a warrior. While Marxism and subsequent Soviet ideology — Bolshevism - promoted the idea
of gender equality, in reality, this equality was not founded on a comprehensive understanding of gender roles
and true equality. Instead, it derived from the principle of equalizing individuals based on Marxist and
Bolshevik ideology.®” Under the Soviet system, the concept of working-class equality permeated various
aspects of social life, including gender. Both women and men were expected to adhere strictly to party
ideology, obey the central government, and be subservient to the party's directives. This rigid adherence to the
central authority left little room for independent thinking and individuality. Women's emancipation under this
arrangement came at the expense of suppressing their own opinions and identities, not giving them an
opportunity to think about their individual significance. In this new reality, defending and promoting the
interests of the party became the central purpose of life for everyone, and fighting for the party's ideology on
foreign fronts was seen as a source of glory and honor. The collective image of women shifted from being
peace-loving and mediators to becoming “militant: warriors and confrontational characters for the Party and
the Soviet Union. Women were portrayed as answering the call of the motherland, and the collective “Soviet
woman” became the face of this call — “the Motherland is calling you”. As a result, the space for mediation and
negotiation was erased from this ideological landscape for 70 years. The concept of the “Soviet woman” was
transformed, and her role as a peace-oriented figure disappeared from the societal narrative. An example of
this transformation can be seen during the Second World War, known as the “Patriotic War” in the Soviet
Union.”® During this period (1940-45), one million Soviet women were directly involved as fighters,?® further
reinforcing the shift from a peacemaker to a warrior image.

After the dissolution of the Soviet Union, women's movements emerged once again in the post-Soviet
space. They became vocal advocates for peace and played active roles in addressing the post-Soviet conflicts
that plagued the region, which were often remnants of the imperial and Soviet Russia's influence. In response
to these conflicts, numerous women's movements formed in the post-Soviet space, with their primary focus on
confronting ethnic conflicts. Alongside promoting peace, these movements also embraced the idea of
peacebuilding, recognizing it as the highest form of conflict resolution. Peacebuilding encompasses a
comprehensive approach that aims to address the root causes of conflict and build sustainable peace in the
aftermath of hostilities. One notable example of such a women's movement is seen in the North Caucasus,
where women were among the first to demand an end to the war in Chechnya. These courageous women stood
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against ethnic divisions, with their central message emphasizing the urgent need to stop persecution and
massacres based on ethnic grounds. *°

It is also essential to remember the Caucasian women's movement in the wake of the Nagorno-Karabakh
conflict (an ethnic, intra-state and, at the same time, inter-state conflict in the Nagorno-Karabakh region
between Armenia and Azerbaijan. It started in the early 1990s and is ongoing), where women organized waves
of protest in both Armenia and Azerbaijan demanding a ceasefire and the initiation of peace talks. Their
protests were fueled by the desire for the exchange of prisoners of war at the conflict's border. These women-
led protest movements demonstrated that active involvement and advocacy by women could play a crucial role
in positively resolving issues related to war and conflicts. They challenged the notion that conflicts were solely
a “masculine” domain where women's contributions were limited. Another remarkable women's movement
that demanded peace and authored the unique performance was formed in 1993 in Georgia. This
movement/performance was called "The Women's Peace Train". Almost 100 thousand Georgian women
involved in it are known as White Headscarves."'

These women no longer were just mothers, wives, or bearers and distributors of the Soviet ideology.
Women's involvement in conflicts and their calling for peace promoted to rethink of woman's role - women
presented themselves as peacebuilders, with their initiative and identity, and distanced from their historical,
social role interlocked to the family.

The story of Pankisi Gorge provides a valuable example of how the presence of a woman negotiator can
positively impact the legal status of women and foster transformative changes within a community. Pankisi
Gorge is inhabited by ethnic minorities, including Kists and Chechens, with a significant portion of the
population following traditional Islam.* In this region, customs and customary law hold particular importance.
Unlike many other communities where customs are mainly transmitted orally, the Kists have a written code of
customary law that defines legal relations and governs the general way of life in the gorge. Consequently,
many local disputes and legal issues are often resolved through the community's customary law and rarely
reach formal state institutions. The “Council of Elders” serves as the primary legislative and executive body
for the traditionalist Kists, making decisions on various disputes in Pankisi Gorge and setting norms that guide
the daily lives of the local population, including both Kists and Chechens. Moreover, a specific portion of the
local community relies on Sharia law as an alternative method of dispute resolution, blending traditions, Islam,
and customary understanding of mediation.

Traditionally, women have been actively involved in family farming (land cultivation, livestock care,
food production, etc.) and other essential tasks. Even though women represent the main workforce, they have
been deprived of decision-making roles. However, despite many restrictive rules, with support from various
international and local organizations, in 2011, the Council of Elder Women emerged as a powerful voice for
the women of Pankisi, bridging the gap both with the “Council of Elder Men”, and the state. As representatives
of the Council of Women, these women actively advocate for women's rights throughout the gorge and closely
monitor the realization of women's rights in the valley. The Council serves as the only effective body in the
community, addressing the challenges and problems faced by local women. It plays a pivotal role in
empowering women to make important decisions and defend their rights. The Council of Elder Women takes
on various critical issues affecting women in the region, including domestic violence, early marriage, job
shortages, unemployment, inadequate medical care, and insufficient school infrastructure. Through mediation,
the Council effectively resolves individual disputes and problematic issues between the state and the local
community. According to locals, the establishment of the "Council of Elderly Women" alleviated the situation
for women.* The fact that women living in the Pankisi Gorge address the "Council of Elderly Women" to
resolve the conflict, and do not have to go to the court, is positively evaluated by locals.**

" Dragaze T., The women's peace train in Georgia. Cambridge University Press, 2009, 251.
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Presumably, the authors refer to the involvement of women in such issues when talking about the need
to increase women's participation in negotiations. Besides, women tend to better understand each other’s
problem, especially in a traditional society like the Pankisi Gorge. This, in turn, gives us the basis to say that
similar women's associations advance the role of women, increase their authority, and encourage their
involvement in decision-making processes, thus improving their legal status and creating a fertile ground for
gender equality.

4. Conclusion

Indeed, numerous studies on the importance of women's involvement in mediation and conflict
resolution highlight the positive impact it has on improving the legal status of women and fostering gender
equality. Whether in peacekeeping or peacebuilding efforts, women's participation in negotiations has been
recognized as a valuable tool for advancing women's rights and creating a more equitable society. Beyond its
direct effects on conflict resolution processes, women's participation in negotiations also brings positive
changes to the overall environment and improves women's conditions, especially in traditionally closed
societies. The validity of the above-mentioned approach is proved by many international and local cases,
including the events that took place in Georgia from the early Middle Ages to the present day.

Georgian society maintains a conservative and closed approach to many innovations, especially in those
regions where the influence of traditions dictated by religion is strong. Therefore, the issue of gender equality
is not protected at an appropriate level, and the involvement of women in the negotiation process is rarer.
However, female mediators in Georgia every day prove that this is a space where women can succeed and
create public good. Despite the difficulties that usually occur, in the end, all those women's movements,
women negotiators, individual and/or collective roles, improved conditions for women, changed conflict
situations for the better and brought a progressive transformation of a traditional society.

Today, women mediators in Georgia not only resolve conflicts but also break stereotypes about women
and promote the progressive development of society. Each mediation and negotiation process are a step
forward for development, positive societal transformation and transition to a new, more developed stage. And
women’s role in this process is invaluable.
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